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By the provisions of the statute of frauds, relative to “ goods, wares, 
and merchandises,” the contract of sale may be rendered binding in 
several ways; as by acceptance and actual reception of the thing sold 
or of part of it, by earnest, by part payment or by written note or memo- 
raudum ; whereas, by the provisions of the same statute respecting 
“ands, tenements, and hereditaments,” the contract can be made bind- 
ing in one way only, that is, by a written note or memorandum, duly 
signed by the party, to be charged therewith. 

Nevertheless, another way of binding contracts for the sale’of “lands, 
tenements and hereditaments,” has been admitted by courts of equity 
under certain states of circumstances, which have given rise to the doc- 
trine known by the title of part performance, the principle of which is 
entirely different from that of the part performance of contracts for the 
sale of “ goods, wares and merchandises.” 

What is meant by the doctrine of part performance as understood in 
equity, with reference to the statute of frauds, is this: that a man shall 
not be allowed to make the statute an instrument of injustice. The 
statute provides that the contract shall not be enforced unless it be estab- 
lished by some written note or memorandum. But suppose, in a case ‘ 
where there is no such written note or memorandum, that one of the 
parties, relying on the verbal agreement, performs Ais part of the con- 
tract; shall the other be allowed to withhold performance? Courts of 
equity, for upwards of a century past, have said that he shall not; be- 
cause, to withhold performance under such circumstances would be a 
fraud. 

The earliest case of this description, after the passing of the statute, 
was that of Foxcroft v. Lister, Coll. Parl. Ca., 108, and see also 2 Vern. 
456, which came before Lord Keeper Wright on the 6th of March, 1700. 
There the plaintiff demanded specific performance of a contract for a 
building lease, alleging that he had, on the faith of the agreement, 
which was merely verbal, pulled down certain houses and built up 
others. His lordship dismissed the bill, holding that the contract was 
not legally established as required by = statute ; whereupon an appeal 
VOL. VI. . 
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was taken to the House of: Lords, and the question was argued on be- 
half of the appellant by Sir Joseph Jekyll,* who rested the case on this 

round ; that, “ although the agreement had not been reduced to writing, 
Cotas was occasioned by the entire confidence the parties had in each 
other,) yet the same, having been at the appellants great expense, exe- 
cuted on his part, there ought to be a reciprocal performance of it on 
the other part.” The respondent contended that inasmuch as there was 
“nothing of such pretended agreement in writing and signed by either of 
the parties, the statute was a full bar to the claim.” The House of Lords, 
by the advice of the ex-chancellor Somers, the only peer present t on 
the 7th of April, 1701, reversed the order of the Lord Keeper, and a 
building lease was decreed. The equitable doctrine of part perform- 
ance, therefore, is the creation of Lord Somers, and must be regarded 
as now firmly seated in courts of equity, although some of the most 
eminent judges have doubted its expediency. We at once admit that 
it is a direct contravention of the words of the statute. But, as that fa- 
mous enactment was intended to prevent frauds, a doctrine calculated 
to promote the same end can hardly be regarded as inconsistent with 
its spirit. If we had a record of the speech of Lord Somers, (in whose 
time the act was prepared,) it would have placed the doctrine, of which 
he was the parent, on a footing perhaps not irreconcilable with the pro- 
visions of the statute. 

Lord Somers, we know, was not alittle versed in the Roman civil 
law. From that fountain he might have derived the principle upou 
which he recommended the reversal of the decree in Foxcroft v. Lister. 
For by the Roman law, (followed in that respect by the law of Scotland 
in the present day,) so long as a contract was incomplete, either party 
was at liberty to retract or repent. In technical language, there was 
locus penitentia. One exception to this rule was admitted on grounds 
of equity, wherever it appeared that the party desiring to repent, had, 
with full knowledge of all the circumstances, permitted or consented to 
the adverse party proceeding (in reliance on the imperfect agreement) 
to do some act which would prove detrimental to him, unless the con- 
tract were decreed to be fulfilled on the other side. This was called 
Rei intervenius. Another exception arose where the party proposing 
to avail himself of the locus panitentia, had himself deliberately done 
an act, or expressly consented to the taking of some step which was 
approbatory and confirmatory of the imperfect agreement. This was 
called homologation. 

But, although it is instructive to trace things to their originals, it is 
dangerous to do so without due discrimination. The hint upon which 
the equitable doctrine of part performance is founded, was indeed bor- 
rowed from the Roman law. We will venture, however, to affirm, that 
no safe light can be derived from that enlightened body of jurispru- 
dence, to illustrate the maxims on which courts of equity proceed in 
awarding specific performance of contracts relating to land where there 





re «aaa the famous Master of the Rolls, who held that office for nearly a quarter of a 
century. 

tLord Keeper Wright sat on the woolsack, and superintended the reversal of his own de- 
cree, but not being a member of the House he had no vote in the judgment. 
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is no writing to satisfy the requirements of the statute, and the ground 
of interference is, simply, that one of the parties has acted on the agree- 
ment and demands reciprocity. For, in the first place, the Roman law 
did not enforce the specific performance of agreements ; that important 
branch of equitable jurisdiction being one of our very few indigenous 
legal plants. 

And, in the second place, there is this great difference between the 
Roman and English law on the point in question, namely : that the Ro- 
man law, when it excluded the locus penitentie, assumed the contract to 
be imperfect and incomplete ; whereas when acourt of equity decrees spe- 
cific performance, on the ground of a partial execution of it by one of the 
parties, the contract is all along taken to have been the subject of mu- 
tual assent, although that assent, not being reduced to writing, falls 
short of the requisites of the statute of frauds. Indeed, the very terms 
employed by the legislature, import that the contract is complete—that 
all its conditions are agreed upon, and that there has been that indispen- 
sable interchange of consent between the parties which constitutes the 
essence of a final agreement. In such a case performance on the one 
side will bea ground upon which to demand performance on the other. 
But courts of equity do not make contracts, though they enforce them. 
If it appear that the parties neyer agreed—that matters were merely in a 
state of treaty, no averment or proof of performance on the one side will 
induce a court of equity to decree performance on the other. 





H. S. Circuit Court. 
[Southern District of New- York.| 


IN EQUITY. 


Before the Honorable SAMUEL NELSON, one of the Assistant Justices of the Supreme 
Court of the United States. 


Don Atonzo Bootn v. Jutius Gross GarReLLy, Senr., et. als. 


MOTION FOR AN INJUNCTION BY PATENTEE. 


Where there is a doubt as to whether the proofs in a cause establish abandonment by a paten- 
tee of his patent, or where there is a doubt as to the novelty of the invention, a Court of 
Equity will withhold an injunction until the right of the patentee is established at law. 

A patent was granted under the act of 1842, to the plaintiff fora new and ornamental design 
for figured silk buttons. It appeared that the patentee had manufactured the buttons, and 
put them in the market for sale before he applied for the patent, but insisted that he had 
given notice, in every instance of sale, that he was preparing to apply for a patent. It also 
appeared that large quantities of the article had been sold in packages marked as imported 
from Paris before the application was made for the patent. The defendants denied the no- 
velty of the invention, and insisted that the design had been abandoned. On application.to 
restrain the defendants from infringing the patent, the Court refused to grant the injunction 
until the right of the plaintiff was established at_law. , oa 


» 


Tue facts of this case appear in the opinion of the cout? © ‘ 


eat Sae 


John Sherwood, for complainant. 


Mann and Rodman, for defendants. 
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Netson, J.—This is a motion for an injunction, to restrain the de- 
fendants from infringing the complainant’s patent. 

The patent was issued 24th July, 1847, fora new and ornamental 
design for figured silk buttons, The design is describedas consisting of 
two distinct elements or characters, to be used in combination, in order 
to insure the beauty of the article: 1, The configuration of the mould 
or block, having radial indentations thereon, forming the foundation of 
the button; 2, Winding the said block with silk, in the manner there- 
after described. The beauty and effect of the design, it is said, depend 
upon these two things, which together form the design, and without 
which it cannot be produced. Accompanying the patent are several 
drawings, representing wooden moulds, with different radial figures cut 
upon the face of them; also others wound with silk of different colors, 
presenting samples of figured buttons of various hues. The mode of 
securing the thread with which the mould is wound, to prevent the 
same from slipping, is particularly described : suggestion is also made 
that the mould can be varied to any figure desired, and also the silk cov- 
ering varied in its combination of colors. The process of winding the 
silk on the mould is not described. 

Then follows the claim which is the radially formed ornaments on 
the face of the mould of the button, combined with the mode of winding 
the covering of the same, substantially as set forth. 

The patent is granted under the act of 1842, which authorizes the 
granting of the same for any new or original design for a manufacture, 
or any new or useful pattern, or any new or original shape or configu- 
ration of any article of manufacture, not known or used by others, &c. 

The invention falls within the first clause of the section, if within 
any, as a “new or original design for a manufacture ;” a design for the 
manufacture of an ornamental button. 

It was supposed on the argument, by the counsel for the defendants, 
that the process of winding the mould with the silk thread, constituted 
part of the invention; and that if it could be shown that this was not 
new, but had been known and in public use before, the patent would be 
void. ‘This process is not described in the specification, and we are in- 
clined to think was not intended to be claimed. The mode of winding 
claimed to be new, is the arrangement of the different colored thread in 
the process, so as to produce what is called the radially formed orna- 
ment on the face of the button. For this purpose aad to this extent, the 
description, in connexion with the drawings, appear to be sufficiently 
full and explicit. A person of ordinary skill in the art, would, proba- 
bly, find no difficulty in working the silk ornament of varied color and 
shade upon the face of the mould from the description as given. 

It is admitted that the patentee manufactured these buttons, some two 
or three months, and put them in the market on sale, before he made 
application for the patent; and hence it is insisted, the “design” has 
been abandoned to the use of the public. It is claimed, however, that 
in every instauce of sale,.he gave notice he was preparing to apply for 
a patent, ard <ntended to secure his exclusive right to the invention. 
The,proofs on the point of abandonment, raised a question of fact which 
must be settled upon the trial of the suit at law. 

The 7th § of the act of 1839, provides that any purchaser of a newly 
invented machine, manufacture, or composition of matters, from the in- 
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ventor, prior to his application for a patent, shall be held to possess the 
right to use the article, and to vend to others to use the same ; but that 
the patent shall not be held to be invalid for that reason, except on 
proof of abandonment of the invention to the public, or that such sale 
and purchase had taken place more than two years before the applica- 
tion. As the sales in this case were made but a short time before the 
application, the question upon the abandonment will be a question of 
intention upon the facts proved. 

There may be some doubt whether the sale of the manufactured but- 
ton by the inventor, amounts to a sale of the thing invented within the 
meaning of this section. If regarded simply as a product of the in- 
ventor, it is clear it would not be; for a sale within the provision, 
must be a sale of the invention, or patented article. 

The patent is not for the manufacture of a new ornamental button, 
but for a new ornamental design in the manufacture of the article. 

The “design,” however, is worked upon the face of the button, and 
may be said therefore, perhaps, to be sold with it. In this view, a sale 
of the button would be a sale of the “design,” the thing patented, and 
not simply of the product of the invention. 

The novelty of the invention is denied by the defendants ; and it is 
admitted that large qnantities of the article were sold by the patentee 
in packages, marked as imported from Paris, before his application for 
the patent, thereby affording an implication against him as the original 
inventor, and in favor of the allegation of the defendants. 

Upon the whole, therefore, we shall withhold the injunction until the 
right is established in the suit at law. 


H. R. Guyon v. W. 'T. Serrevt anv J. R. Hrrcucock. 
MOTION TO INCREASE VERDICT IN PATENT CASE. 


Tits was an action brought to recover damages for an infringement of 
a patent granted Jaly 2d, 1836. The jury found a verdict for the plain- 
tiff in the sum of two hundred dollars. Having filed a disclaimer as to 
part of the claim of the patent, subsequént to the commencement of the 
suit, plaintiff, by the act of 1837, could not recover costs. A motion 
is now made, under $ 14 of the act of 1836, to increase the verdict to 
_ three times,the amount. , 


Bowdoin, for plaintiff. 


© 


Bonney, for defendants. 


Netson, J.—The patent of plaintiff, for an improvement “in the 
compound lever for pressing and raising substances,” was granted July 
2d, 1836. A disclaimer was made, and filed in the patent office, of 
part of the claim, November 4th, 1842, after the commencement of the 
suit. The plaintiff recovered $200. A motion is now made to increase 
- the verdict, under the 14 § of the act of 1836, which empowers the 
court to render judgment for any sum above the amount found by the 
jury, as actual damages sustained by the plaintiff, not exceeding three 
times such amount, according to the circumstances of the case, with costs. 
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The act of 1800, § 3, fixed the amount of the recovery at three times 
the actual damages sustained. It now rests in the discretion of the 
court. 

The act of 1837, § 7, authorizes a disclaimer by the patentee, in cases 
where through mistake or inadvertence, the specifiation of his claim is 
too broad ; it is not, however, to affect any action pending at the time 
of the filing the disclaimer, except in respect to unreasonable neglect in 
filing the same. 

The 9 § of the same act allows the action to be maintained for an in- 
fringement of such part of the invention, as may properly belong to the 
patentee, notwithstanding the claim may be too broad, if it be made to 
appear that the error occurred through mistake and without wilful de- 
fault; but provides that the plaintiff shall not be entitled to costs against 
the defendant, unless the disclaimer shall have been filed before the 
commencement of the suit. 

In this case, the disclaimer was filed, after suit brought, and the 
plaintiff, of course, is not entitled to costs; and it is supposed from the 
phraseology of the 14 §, that the case, therefore, is one in which the 
court has no power to increase the verdict. That authorizes the in- 
crease not exceeding three times the amount with costs. Here no costs 
can be awarded. 

But costs follow, as a general rule, against the defendant, upon judg- 
ment being rendered on the verdict for the single or actual damages ; 
and when it is increased, they still remain a part of the judgment, as no 
power is given in the section to withhold them. 'They do not depend 
upon the powers of the court to increase, or not, the verdict; but upon 
statute authority wholly independent of it. 

The power here given to the court, is a power only to increase the 
damages, and not over the costs. The words “ with costs” add nothing, 
as the defendant was already liable for them, if liable at all: the in- 
crease of the verdict would not operate either to award or withhold 
them. They were probably added here from abundant caution, to ex- 
clude any inference of an intention to limit the amount to the precise sum 
as increased, which would have excluded the costs. 

The 9 § of the act of 1837, simply withholds costs, in cases where 
the disclaimer is not filed till after suit, leaving the damages unaffected. 

The rights of the plaintiff, and the power of the court in respect to 
them, remain the same as if costs had followed. The latter are simply 
withheld. We are unable, therefore, to perceive any ground for deny- 
ing the power of the court to increase them under the 14th section.~ 

We think, however, that this provision affords ground for the con- 
sideration of the court, in the exercise of their discretion upon this ap- 
plication. 

The party infringing the patent may have been misled by the speci- 
fication, and honestly supposed that it was void, and afforded no pro- 
tection to the patentee. ‘I'he actual damages, therefore, for the infringe- 
ment, as a general rule, would seem to be all that could be reasonably 
claimed. 

There may be exceptions—cases may arise where the circumstances 
are aggravated, and repel altogether, the bona ‘fides of the infringement ; 
and in which the power should be exercised. Each case must depend 
upon its own circumstances. 
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There is some evidence here tending to impeach the good faith of the 
defendants. 

But as they abindoned their machine some time before the commence- 
ment of the suit, and have not since put it in operation ; and as the da- 
mages recovered are, probably, fully equal to the actual injury sustained 
after the machine was altered so as to infringe upon the plaintiff’s, we 
are of opinion, under all the circumstances of the case, that it is not one 
in which the court should interfere. 

The motion would not, probably, have been made if the plaintiff could 
have recovered costs—as there is nothing in the case beyond this, dis- 
tinguishing it, particularly, from others of this description, occurring 
daily in the court. Motion denied without costs. 








U.S. District Conrt. 
[Southern District, New- York.| 


Befere the Honorable SAMUEL R. BETTS, District Judge. 


Tre Navaatuck TransporrTration Company v. THE STEAMBOAT 
Ruope Istanv.—10 January, 1848. 


Where, ina case of collision, the order of reference directed the commissioner to ascertain the 
sum chargeable for the loss of time of the injured vessel, whilst necessarily delayed in re- 
ceiving repairs; and no application was made to rescind or modify it: Held, that 
the order was so far conclusive, that the claimants cannot impeach the legality or propriety 
of the commissioner’s report for ascertaining such sum ; but the rule adopted for ascertain- 
ing the same may be inquired into. 

In the absence of direct proof uf loss, the value of the vessel, at the time of collision, should be 
ascertained, and a reasonable per centage thereon may be properly taken, as a fair mea- 
sure of the loss ; but as injuries from torts must be compensated, in most instances, accor- 
ding to the facts of each particular case, this rule should not always be adopted. An esti- 
mate of the probable profits lost is not a correct mode of ascertaining the sum. 


THE points adjudicated upon sufficiently appear in the judgment of 
the court. 


F. B. Cutting and £. H. Owen, for the libellants. 
A. Hamilion and W. Q. Morton, for respondents. 


Per Cur1am.—This case comes before the court on exceptions taken 
by both parties to the report of the commissioner. 

Many of the objections relate to particular items of allowance or dis- 
allowance, which I do not propose to discuss minutely. I shall limit 
myself to adverting to the geueral principle to be applied on those points, 

The main subject of controversy relates to the estimate of the sum 
chargeable for the loss of the time of the injured vessel whilst necessa- 
rily delayed in receiving repairs. 

‘The order of reference embraced a direction to that effect, and no ap- 
plication was made on the part of the claimants to rescind or modify it, 
so that it went before the commissioner as an obligatory rule upon him ; 
and now so far concludes the claimants that they cannot, on exception 
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to the report, impeach the legality or propriety of the order, The sub- 
ject was not debated on the original hearing ; and, whether this direc- 
tion was inserted unadvisedly or deliberately by the court, cannot now 
be ascertained, nor is it properly open for inquiry. 

Had the point been raised, the court would have been called upon to 
declare definitely, whether it sanctioned an allowance in cases of colli- 
sion, to the owners of the injured vessel, for the loss of her services du- 
ring the period she is necessarily detained to receive repairs, and to fix 
the rule by which that loss was to be valued. 

The general principle is, where the collision is not wilful, that the 
owner of the injured vessel is to be recompensed to the amount of his 
actual loss: that is, he shall receive a remuneration, which places him 
in the situation he would have been, but for the collision. (Abbott, 307. 
2 W. Rob. 279; Story on Bailments, § 608.) Although there may be 


difficulty in defining precisely, the particulars composing such actual © 


loss, it clearly includes more than the mere damage to the vessel herself. 
Every necessary incident directly connected with such damage, becomes 
also, part of the actual loss. Receiving passengers or cargo from the 
vessel injured and transporting them to the place of her destination, 
salvage services generally, the destruction or deterioration of cargo 
chargeable upon the carrier, and the charges for loading or unloading it 
for the purpose of being saved or forwarded, would al! come within the 
rule of indemnity and compensation to the injured vessel. (Gibbs v. 
Narraganset, MSS. Sept. 1846.) Then, again, as to the measure of 
the direct injury : The party demanding damages may ascertain them by 
the judgment and valuation of witnesses, and recover on such valuation, 
without waiting to repair or attempting to repair his vessel ; or he may 
claim his expenditures reasonably laid out in her reparation. ‘The latter 
is the course taken in this case. 

To these rules neither party seems to raise an objection. ‘The point 
of controversy is whether the owner is also entitled to rocompense in 
being deprived of the use of his vessel, for the time she is necessarily 
detained in receiving repairs. 'The commissioner reports an allowance 
on this head, of $20 per day for a period of 42 days, that is $840. The 
libellants insist they are entitled to $30 per day for 60 days, amounting 
to $1800 ; and the claimants contend, the allowance should not exceed 
the wages of the officers and crew for the time actually paid. ‘This, 
according to the evidence, would, be $8 per day for 30 days, or $240, 
independent of the claim of compensation to the master, for his em- 
ployment continued after the discharge of the crew and until the repairs 
of the boat were completed. 

The commissioner was bound, under the order, to inquire into the 
amount of loss from demurrage of the vessel whilst undergoing repairs. 
As already intimated, the claimants cannot, by exception to his report, 
attack the justness or propriety of the order of reference itself. 

- The question ishowever, open as to the rule of damages in such 
case, and whether an estimate of probable profits lost, is a rightful 
method of determining the amount of such demurrage. 

The case of Smith v. Condry, (1 How. R. 28,) supplies the law to 
this court on that subject. ‘lhe supreme court say the rule of demur- 
rages in collision cases is the same as in cases of insurance, and ,that a 
party cannot recover for the loss of probable profits. The rule was 
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discussed fully and laid down with clearness in the supreme court of 
this state, to the same effect. (21 Wendell, 349, Blanchard v. Ely.) 
The order in this case conformed to the usage of the English admiralty ; 
(2 W. Rob. R. 279, The Gazelle ;) and under it, according to the doc- 
trine declared by the U. S. Supreme Court, the libellants are restricted to 
demands which would be allowed for demurrage against underwriters ; 
although Dr. Lushington denies, that the common law doctrine in re- 
spect to insurance, applies to collision cases, which are cases of tort. (2 
W. Rob. 283, 4.) 

But in an earlier case, the U. S. Supreme Court decided that demur- 
rage, (that is the rate of compensation in actions ex contractu,) might 
be adopted as a measure of compensation in eases ex delicto. (9 Wheat. 
362, The Apollo.) 

It isan allowance or compensation for the detention of a vessel. (9 
Wheat. 373.) At common law it is not always governed by the stipula- 
tion of the parties ; regard may be had also to the expense and loss in- 
curred by the owner, and the jury must settle the amount. (Abbott, 383. 
2 Campbell N. P. 616, Morrison v. Beil.) 

The supreme court declare with marked emphasis, that an allowance 
by way of demurrage is the true measure of damages in all cases of mere 
detention ; for that allowance has relation to the ship’s expenses, wear 
and tear, and common employment. (9 Wheat. 378, Apollo.) Forty 
dollars was allowed in that case for the detention of the vessel, on the 
judgment of witnesses as to what would be a reasonable compensation. 
_ Dr. Lushington makes up the compensation for demurrage, by deduct- 
ing from the gross freight so much us would in ordinary cases be dis- 
bursed in the earning of the freight. (2 Wm. Rob., 284, The Gazelle. 

There does not appear to be any charge presented in this case for ac- 
tual loss of freight. The damages are claimed upon the footing of the 
assumed earnings or profits the vessel might realize during the period 
of her detention. This ground is declared inadmissible by both cases in 
the supreme court. (9 Wheat. 378; 1 How. 35.) 

As it is fitting in admiralty courts, that some rule of general applica- 
tion be observed in awarding discretionary damages, I am induced to 
think, in the absence of direct evidence of loss, thatthe value of the ves- 
sel should be regarded, and that a reasonable per centage upon that value 
may be properly taken as a fair measure of loss. The maintenance and 
wages of the crew being provided for, and no wear or tear that is appre- 
ciable being shown, it seems to me the damage sustained by the party, is, 
being kept out of the use of his capital, the value of the vessel during her 
repairs, and a proper per centage of that capital, would afford an admissi- 
ble mode of compensation. | In this case I adopt 6 per cent, the usual rate 
of interest, as a reasonable allowance in that respect. Ona review of 
the evidence, I am satisfied with the conclusion adopted by the commis- 
sioner, that forty two days was a reasonable time to allow for making the 
repairs. The actual time occupied cannot be shown very satisfactorily, 
as much other work was mixed with them, and the boat was wholly 
overhauled and put in a condition for her next season’s service, leading 
to a large amount of outlay of time, labor and materials not necessary to 
the reparation of this particular injury. But the exception to the report 
on this head must prevail and the report be set aside, because of the mea- 
sure of damages adopted by the commissioner. ‘The amount of the sup- 

VOL. VI. 
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sed earnings of the vessel for the period of her detention, not being a 
egal criterion by which to determine the damages occasioned by the de- 
tention. The testimony does not enable me to fix the sum, according to 
the principles now declared, as the expense of the maintenance of the 
master and crew are not pioved, nor the value of the boat. 

The case must accordingly go back to the commissioner, to ascertain 
and report these particulars upon the principles indicated. 

Injuries from torts must be compensated, in almost all instances, more 
or less with a view to facts peculiar to each particular case. In adopting, 
in this instance, interest or a per centage on the value of the boat, for 
the time she was kept out of the libellants’ use by means of the collision, 
I do not assume to lay that down as a particular always to be admitted 
in determining the damages occasioned by a wrongful collision. I re- 
gard it in the present instance asa reasonable mode of compensating the 
party for what is a positive loss to him, and as one which avoids the 
vague and objectionable valuation of the probable earnings of the boat, 
had she not been so prevented, following her usual employment. 

Merely to repay the libellants the money expended by them in repair- 
ing their vessel, would most palpably fall short of a restitutio in inte- 
grum, which is the right of the injured party against a wrong done. 

I think also the employment of the master as a superintendent of the 
boat and her repairs was, under the circumstances, a proper proceeding, 
and that the libellants are entitled to reimbursement of the sum paid_him 
per day for forty-two days. 

A careful consideration of the testimony satisfies me that the commis- 
sioner in all other particulars, had arrived at substantially correct con- 
clusions, and I shall not disturb his finding. 

On most of the points there is room for some diversity of opinion, and 
the court might vary, in its appreciation of the evidence, from the 
commissioner, on some items; and with like probability a court of re- 
view, might differ on the same subjects, from this court. 

The usage in the admiralty courts and the same doctrine, in sub- 
stance, in equity, is to adopt the judgment of the tribunal upon 
the facts, which hears the witnesses and the parties at the time, unless 
some error or mistake is satisfactorily pointed out. (9 Wheat. 378.) 
I find none in this case, and on a careful review of the proofs, and com- 
parison of them with the report, by aid of the acute and critical argument 
of the counsel on both sides, I am convinced, that the decision of the 
commissioner is substantially correct on the facts, and ought not to be 
disturbed. i 

The exceptions on both sides are accordingly overruled, except as 
above allowed, and without costs to either party. 


Order accordingly. 

















New-Dork Superior Eourt. 


Before the Hon. LEWIS H. SANDFORD, one of the Justices of the Court. 
Tue Peopte, ex rel. E. Fowuer v. W. H. Prrtow.—Jan. 21, 1848. 


On a writ of habeas corpus, bringing up the question as to the custody of children ; the court 
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acts for them and in their behalf, to see that they are under no improper restaint ; and it will 
interfere so far as to permit them to go where they please when they are old enough to un- 
derstand their own wishes, and those wishes lead to no improper custody. 

Where the contest is between the father and a master to whom the children have been inden- 
ted, the latter may have a habeas corpus to bring up the children, when in their father’s cus- 
tody, and if it appear that the indentures are valid, or that the father has covenanted so that 
he cannot contest their validity, the court will restore the children to the master, if they 
wee return to him. If they prefer to remain with the father, they will be remanded to his 
custody. 

It is no answer to such a proceeding by habeas corpus, that the father obtained the custody of 
his children by a writ de homine replegiando. 

Where an indenture of apprenticeship describes the master as trustee of a sect or society and 
provides for bringing up the apprentice according to the practices of such society, it is, 
nevertheless, a binding to the master, individually and personally. 

Such an indenture, providing for teaching the appreritice such manual occupation or branch of 
business, as should be found best adapted or most suitablo to his genius and ity, is valid, 
although it does not specify a particular employment. 

An oe binding an infant to one of the trustees of a Shaker Society, was held to be 
valid. 





= 


Wirtiam H. Piitow, Jr., aged fourteen years and upwards, Edward 
B. Pillow, aged eleven years and upwards, and John D. Pillow, aged 
nine years and upwards, children of William H. Pillow, of the city of 
New-York, were brought before Judge Sandford at chambers, on the 
twentieth day of January, 1848, by virtue of a writ of habeas corpus, 
issued by him to their father, on the application of Edward Fowler, 
of the town of New Lebanon, in the county of Columbia. 

In his petition for the writ, Fowler set forth, that on the fifteenth day 
of December, 1846, the three children, then residing at New Lebanon, 
by virtue of the three several indentures, duly executed and sealed by 
them respectively, and by and with the written consent of their father 
indorsed upon the several indentures, were duly and legally bound to 
Fowler as apprentices, until they should respectively arrive at the age 
of twenty-one years. That they remained with the petitioner as such in- 
dented apprentices, until the seventeenth day of December, 1847, when 
they were taken out of his power and control, and by their father re- 
moved to the city of New-York, where they then were. That they were 
so taken without the petitioner’s consent, and after. he had forbidden it, 
and also against the consent and contrary to the expressed wishes and 
desires of the apprentices. ‘That the three children have remained and 
still were, in the custody of their father, in the city of New-York, and 
are there restrained of their liberty by their father, and confined in his 
house, on the cause or pretence, that he has the legal right to their cus- 
tody, services and control, and is entitled to take and restrain them, not- 
withstanding the indentures of apprenticeship. And the petition con- 
tained the usual allegations of bringing the case within the habeas cor- 

us act. 
. With the petition, and as a part of the same, the petitioner produced 
to the judge, the three original indentures therein referred to; the exe- 
cution of which was duly proved before a commissioner of deeds. By 
those indentures, the children were bound to Edward Fowler, who is 
described as a member of the United Society, (called Shakers,) of New 
Lebanon, and as being trustee of that society, to be under the care and 
in the employment of Fowler, as such member, in whatever might be 
for the present good or tend to the future welfare of the children, accor- 
ding to the principles and practice of that society, until they arrived at 
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the age of twenty-one years. The indentures contained a covenant on 
the part of the father, that he would not unlawfully take away the chil- 
dren during the term. And Fowler covenanted with the father, among 
other things, that while the children remained with him, he would teach 
or cause them to understand such manual occupation or branch of busi- 
ness as should be found best adapted or most suitable to their genius 
and capacity respectively. The indentures contained the customary 
stipulations as to maintenance and education, and at the end of the ap- 
prenticeship to furnish each minor with two good suits of clothes and a 
Bible. 

The matter was adjourned to the 21st of January, 1848, (the children, 
mean time, being committed to the custody of Mr. Dresser, the counsel 
of the father,) on which day the respondent made a return to the habeas 
corpus, verified by his oath. The return stated that the respondent 
was the father of the children in question, and they were not imprisoned 
or unlawfully restrained of their liberty by him; and he exercised no 
restraint over them, only so far as was his lawful right, and as he was 
in duty bound todo as their father and natural guardian. ‘That the 
three children having been in the custody of Fowler, the relator, and 
being by him unlawfully restrained and withheld from the respondent, 
he did, on the 18th day of December, 1847, cause them to be replevined 
by a writ de homine replegiando, of which a copy was annexed to the 
return, together with the sheriff’s return thereto; and since such re- 
plevin, they have been in the lawful and peaceable possession and cus- 
tody of the respondent, and have been attending school and were at the 
school when the habeas corpus was served. That on causing the chil- 
dren to be replevied the respondent executed, to the sheriff of the county 
of Columbia, a bond of indemnity in the sum of ten thousand dollars, 
with good and sufficient sureties, which is still held by the sheriff. And 
that on the tenth of January, 1848, notices were served on the attorney 
who issued the writ of replevin, one of retainer and the other requiring the 
respondent to declare. The writ, of which a copy was annexed to the 
return, was a writ de homine replegiando, issued out of the supreme 
court by an attorney, without any allowance of a judge or other officer, 
directed to the sheriff of Columbia, by which he was commanded to re- 
plevy and release from restraint of the community known as Shakers, in 
the town of New Lebanon, the three children, children of William H. 
Pillow by name, whom, as the writ alleged, the community so known as 
Shakers, had taken and still kept. The sheriff returned thereon, that 
sufficient bail having been given to him, that the children named in the 
writ should be forthcoming to answer any charge against them ; he had 
executed the writ by replevying them and delivering them into the cus- 
tody of their father, William H. Pillow. 

The relator demurred to the return made by the father to the writ of 
habeas corpus. 


H. Dresser, for the respondent.—The indentures produced are 
not valid. 1. The statute authorizes apprentices to be indentured 
to natural persons only, and in their own right. These children cannot 
be put in trust as is attempted to be done here. They are bound to 
Fowler as trustee, and in fact are indentured to the’community of Sha- 
kers, 2. The law requires that the employment should be designated, 
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It did not intend to bind out children to be brought up to be Shakers. It 
is not enough that the apprentice is to be kept busy, to-day at one thing 
and to-morrow at another, making him a jack at all’trades, and when 
of age turning him off with no trade at all. 3. These indentures are in 
violation and restraint of the rights of conscience, of the infants, and 
of their freedom of religious belief. They are to be brought up accor- 
ding to the principles and practices of the Society of New Lebanon Sha- 
kers. ‘The father may change his mind as to the propriety of having 
his children thus brought up, and may leave the master to his remedy 
under the covenant contained in the indentures. If the father were 
dead, and the children were brought up on habeas corpus, they could 
raise this objection to the indentures. 4. This apprentice system is the 
means used by the shakers to augment their population and continue 
the existence of their community, while they do away with the mar- 
riage relation. 'Their association and all that upholds it are contrary to 
good morals and void, and in this respect are repugnant to the laws 
regulating marriage. 

In conclusion, the father has by law the right to the custody of his 
children. The court cannot interfere by allowing them to go where 
they please ; and if the relator has any redress it must be by a resort to 
the father’s covenant. 


Rev. Mr. Lee was also heard for the father. 

1. He contended that if the indentures were valid, the relator had 
another ample remedy by his action of covenant, and in such case the 
habeas corpus is not allowed. 

2. The writ de homine replegiando is also a bar to this proceeding. 
It has been recognized by the relator by appearing to that writ, and the 
bond given under it to the sheriff, furnishes an abundant remedy: The 
court will not go behind a legal proceeding like that, except to see if it 
had jurisdiction. 

3. The indentures are invalid. The infants are bound to a trustee, 
not toa corporation or to an individual, and this is not authorized by law. 
The relator is a trustee as to the real estate of the community, under the 
act of the legislature. ‘The indentures show he has no individual rights, 
property or existence. The principles and usages of the Shaker Society 
are adopted in these instruments. The infants are to be instructed that 
it is a crime to marry.. Those principles are opposed to public policy 
and to our general legislation, and any contract to effect their adoption 
is void. It is also void as against the public morals. The infants are 
to be brought up in a dark and fatal superstition, in the belief in verbal 
confession as the avenue to heaven, that spirits may be brought back, and 
new revelations have been and will be made, and in other nonsense. The 
indentures provide for teaching the children no trade or employment, as 
the statute requires. Fowler is to be the sole judge. The court is to 
decide whether these children are to be brought up in these mummeries, 
in ignorance of the world and in gross superstition. 


C. L. Morrell and J. T. Brady, for the relator. The indentures are 
valid on their face, andentitle the relator to the custody of the children, 
although he does not ask to have them restored to him unless they de- 
sire to return. As to the objections raised by the father; 

1, He has no right to raise the question on the validity of the inden- 
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tures; they are for the children’s benefit ; third persons cannot object to 
their validity ; much less the father, who has consented to the binding 
upon these very instruments. (McDoule’s Case, 8 Johns., 328; Chitty 
on Apprentices, 33. 35, per Lord Mansfield.) 

2. he statute does not require the binding to be to a natural person ; 
but here it is tosuch a person, Edward Fowler ; and all besides his name 
is descriptio persone. ‘The contract is with him individually and per- 
sonally. (Hills v. Bannister, 8 Cowen, 31.) 

3. As to the obligation to conform to the religious practices of the 
Shakers, there is nothing of it in the indentures. If there were, the 
parent can require such a provision to be made. Asto the sin of mar- 
riage, the confessional, &c., the same belief and practices prevail in the 
Roman Catholic church. If the infants were bound out to be brought 
up as Jews, it would be legal. The law does not prohibit superstition 
or fanaticism. 

As to the word “ employment?” in the statute, it covers every species 
of business or employment, and a large discretion is permitted in these 
contracts. In Bowers v. Tibbets, 7 Greenl. 457, where the infant was 
indented as an “apprentice,” without specifying any art, trade or mys- 
tery ; it was held a good indenture for the employment or business of a 
servant. 
gy We shall not notice the aspersions made upon the relator and the com- 
munity with which he is connected. ‘The latter was examined by a 
committee of the legislature, and was afterwards recognized by that 
body, and laws enacted for its protection. 


SanpForD, J.—Certain objections are made to the validity of the in- 
dentures, which I will first notice. 

1. It is said the children are bound to Fowler as trustee, and in fact 
to the Shakers. This is not the legal construction of the instrument. 
What is there said of Fowler, is matter of description. He is the master 
in his personal, individual capacity, and he is personally liable for the 
performance of the covenants on the part of the master. 

2. In respect of the omission to designate the einployment, the statute 
does not require any particular business to be specified, and it is suffi- 
cient that the master agrees to bring up the apprentice and teach him 
such manual employment as should be found best adapted or most suita- 
ble to his talents and capacity. The case cited from 7th Greenleaf, 
shows that this construction has been maintained in the state of Maine, 
and in the case of McDoule, hereafter cited, the indenture was as-ob- 
jectionable on this ground as the one before me, yet the supreme court 
sustained it so far as to permit the master to retain the children. 

. As to the arguments founded on the alleged superstitions and mum- 
meries of the Shaker Society, it is perhaps sufficient to say that there is 
no evidence on the subject. But 1 will add, that if all were proved 
that the counsel stated, it could not affect my conclusion. Whatever 
may be my own views of the principles and the supposed practices of 
that society, I have no right to act upon them in administering justice, 
so long as their practices do not infringe upon the municipal law. Fa- 
naticism is no crime, nor subject to any punishment. And the father 
in this case had as perfect a right to bind his children to a Shaker, with 
the intent to have them brought up in that sect, as he had to bind them 
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with a similar intent, to a Presbyterian or a Roman Catholic. So far 
from there being any legal objection to the existence of the Shaker com- 
munity, I am admonished that it has the sanction of legislative enact- 
ments made for its protection in its rights of property, after an exami- 
nation of its affairs and practices by a legislative committee. 

The writ de homine replegiando, is urged as a bar to this proceed- 
ing. I find noauthority for holding that such a process, issued at will, 
has any influence upon the proceeding by habeas corpus : and I am sure 
there is no good reason for giving to it that effect. Still less is it an 
objection, that the master has a remedy by action against the father on 
the covenant in the indentures. 

Finally, it was said, that, as father, he has the natural right to the 
custody of his children, and the court cannot interfere against his will 
to permit the children to go elsewhere at their pleasure. 

In these cases, the court acts for and in behalf of the children, to 
see that they are under no improper restraint. ‘The master may set its 
powers in motion, and the court will interfere so far as to permit the chil- 
dren to go where they please, when they are old enough to understand 
their own wishes, and those wishes lead to no improper custody. (The 
People v. Chegarey, 18 Wend. 647; In the matter of McDoules’, 8 
Johns, 328.) 'The case last cited is a direct authority for the relator on 
this point, and the infants were suffered to return to their master, al- 
though as to them the indentures were invalid. 

I will therefore ascertain, so far as practicable, the free wishes of these 
boys, who appear to be sufficiently intelligent to know and express what 
they desire in this respect, and will dispose of their custody accordingly. 

The judge then examined the three boys privately, and finding that 
the two youngest preferred to remain with their father, directed them to 
be delivered to him; and the eldest wishing to return to the Shakers 
with his master, the judge ordered that he be permitted to do so, and 
that the officer in attendance protect him in his departure. 











Surrogates Court. 
[| New- York City.| 
Before the Honorable CHARLES M‘VEAN, Surrogate. 


IN THE MATTER OF THE APPLICATION FOR LETTERS cum testa- 


mento annexo de bonis non OF THE ESTATE OF JacoB WARD, DE- 
CEASED. —— 


ORDER OF PREFERENCE IN GRANTING LETTERS OF ADMINISTRATION 
WITH WILL ANNEXED. 


Where letters of administration with the will annexed have been granted in cases where let- 
ters testamentary were never issued, and the administrator with the will annexed dies or is 
supetseded by letters of administration with the will annexed de bonis non, issue to personsin 
the following order of preference: Ist. Residuary legatees. 2d. Principal or specific lega- 
tees. 3¢. The widow. 4th. Next of kin. 5th. The public administrator in the city of New- 
York. 6th. Creditors. 7th. Any person not interested who will accept the same. The 
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same order of preference obtains when letters testamentary have been issued and the ex- 
ecutor dies or is superseded, and also in cases of original letters of administration with the 
will annexed. 

In other counties of this State the county treasurer takes such letters next of the conditions. 

To appoint a person not interested in the estate, at the suggestion or by the agreement of the 
persons in the first classes in the order of preference, over persons who stand below them in 
the order of preference, when the latter have not refused to accept is a violation of the law 
and of their personal rights. 


Tue circumstances of this case appear in the adjudication. 


Tne SurroGate.— What is the ordef of preference in the granting 
of letters of administration with the will annexed on goods left unad- 
ministered by a former administrator with the will annexed who has 
died ? 

The doubt which is thrown over this question arises from the obscu- 
rity of the provision of the statute which prescribes the order of priority. 
The section is as follows :— 


§ 45. If all such executors or administrators shall die or become incapable as aforesaid, or the 
power and authority of all these shall be revoked according to law, the surrogate having 
authority to grant letters unequally shall issue letters of administration upon the goods, chat- 
tels, credits and effects of the deceased left unadministered with the will annexed, or other- 
wise, as the case may be, to the widow, or next of kin, or creditors of the deceased, or others, 
in the same manner as hereinbefore directed in relation to original letters of administration, 
&c. 2 Rev. St. p. 78. 


Tue true construction of this statute, which is rendered ambiguous 
by a desire to economize in the use of words, is this: If an executor or 
original administrator, with the will annexed, shall die, &c., letters with 
the will annexed de bonis non shall be granted to persons in the same 
order of preference as is prescribed in the law of original administration 
with the will annexed; and if an original administration in case of in- 
testacy, shall die, &c., letters de bonis non shall be granted to persons 
in the same order of preference as is prescribed in the case of granting 
letters originally on the estates of intestates. 

The 14 sec. 2 Rev. St. 71, shows the persons entitled to original letters 
of administration with the will annexed, and the order of preference. 
The 27 sec., 2 Rev. St. p. 75, shows what persons are entitled to origi- 
nal letters of administration and the order in which they are preferred. 
The 45 sec., 2 Rev. St., p. 78, which I have quoted in part, and which 
prescribes the order of preference in the case of administration with the 
will annexed, de bonis non, refers to the said 14th section for the_rule, 
and that 14th section refers to the said 27th section for a rule in part. 
In ascertaining the rule, therefore, for granting letters of administration 
with the will annexed, de bonis non, the three sections taken together 
prescribe the rule, and it is as follows, that is tosay: 1, The residuary 
legatees : 2, The principal or specific legatees : 3, The widow: 4, The 
next of kin: 5, The public administrator : (in the city of New-York :) 
6, Creditors: 7, A stranger to the estate, who will accept the office. In 
other counties of this state the county treasurer takes next after creditors. 
The same order of preference of the same classes of persons, obtains in 
the case of original administration, with the will annexed, where letters 
testamentary have never issued, and there is no executor to take, or 
who will take. 
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The practice that has prevailed, and perhaps does yet in some courts, 
of appointing a person not interested in the estate, at the suggestion or 
by the agreement of those who occupy the first classes in the order of 
priority of right without consulting the others, lower in the scale, 
was and is a palpable violation of law. The convenience of estates 
and the parties is often so strongly urged, and is so apparent as to 
afford strong temptation to transgress the rule; and the argument is 
urged, that there can be no harm in breaking the law as long as the 
interests of those principally concerned in the estate are promoted. 
The most unjustifiable of all breaches of the law, is that by him who is 
appointed to see that it is in all things observed. The evil effect of 
such a departure from all correct moral principle in administering law, 
may not be much felt in the particular case; but its effect in be- 
getting a disrespect of the law itself, thus wounded in the house of 
its friend, is incalculable. To a judge to whom the law is not the 
supreme rule of his conduct in all matters committed to his care, no 
rule can be prescribed that can bind him. 





Surrogate’s Court of New-Dork. 
In THE MATTER OF PROVING THE W1LL or HENRIETTA Hicks. 


Where awill is attested by two witnesses, and both are examined, on the hearing the forms of 
law, are so far satisfied as to make the question of its due execution depend on the weight of 
the whole evidence adduced. 

The law which requires them both to be examined is formal, merely, and both having been ex- 
amined, and both testifying that the formalities were not observed in its execution, it is com- 
petent for the executor to prove its due execution by other witnesses, present at its execu- 
tion, directly contradicting the evidence of the attesting witnesses. 

The evidence of the attesting witnesses, when contradictory, may be weighed against each 
other with the same legal scale as in other cases. é, 

The testator must declare to both of the witnesses at the time he subscribes or acknowledges 
that he had subscribed it, that the instrument he subscribes, or acknowledges he had sub- 
scribed, is his will. 

Where the declaration was made to one of the witnesses, both being in the room, and it ap- 
pearing that the testatrix did not design that the declaration should be made to both, and that 
it was addressed in terms to the one and was not heard by the other: Held insufficient. 

It is indispensable to the proper execution of a will, that each of the attesting witnesses be re- 
quested to sign the will by the testator. 

The request as well as the declaration, may be made by a third person on the behalf of the 
testator, but when so made, they must be made in the presence and hearing of the testator, 
and the attesting witnesses, and not otherwise. 


THE questions determined, sufficiently appear in the adjudication. 
W. C. Wetmore, for the will. 


N. F. Waring and M. S&. Bidwell, contra. 


Tne SurrocAte.—It is objected that this will was not executed ac- 
cording to law, for the reasons that the testatrix did not declare the in- 
strument to be her last will and testament, and that the witnesses did 
not sign it at the request of the testatrix. 

That she signed the instrument in the presence of the witnesses, and 
that they signed it in her presence, is clearly proved. There are three 
witnesses to the instrument, all of whom were sworn. The evidence 
of one of them (the wife of the executor) is ruled out of the case on the 
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ground of incompetence. The evidence of the two other subscribing 
witnesses is all the evidence in the case. It must stand on the strength 
of their evidence or fal!. "The presumptions from reading the will and 
from a perfect attestation clause, which usually fortify the testimony of 
forgetful witnesses, are not in the case, for neither were read, nor were 
their contents stated. On the other hand, there is no evidence of fraud 
in the concoction and execution of the instrument to prevent the usual 
intendments, in favor of the will, in weighing the evidence. 

The will is technically drawn and its execution technically attested, 
so for as regards the face of the instrument. It is, therefore, apparently 
a good instrument, and its defects, if any it have, are extrinsic. That 
two witnesses appear on the face of the will to attest its execution, 
makes it good in form. The two witnesses having been examined in 
this matter, the law is satisfied as regards the quantity of numbers. The 
form, as well as the requirement of Jaw, being in these respects complied 
with, the evidence of the witnesses is to be weighed with the same 
legal scales, as, in the ordinary cases, free from all technicalities. The 
evidence of the two subscribing witnesses may be conflicting, as to the 
extrinsic facts disputed and which are material ; but such evidence is to 
be tested, and applied, and allowed the same weight as in other cases, 
notwithstanding that the statute requires the examination of both. I 
assume it to be the law, that the testimony of the two subscribing wit- 
nesses to a will, may, in respect to the necessary ceremonies, be 
weighed against each other in the same manner as the testimony of two 
witnesses, as if the fact in issue was, whether an assault and battery 
had been committed. The conflict may be direct and distinct, and the bet- 
ter intelligence and bearing or character of the one may give his evidence 
the preponderance and decide the case; or their evidence may be ba- 
lanced and other circumstances, thrown in, determine the case. They 
may both testify that the ceremonials were not observed, and the will be 
sustained by preponderating evidence of other witnesses that they were. 

The questions in this case are, simply these: is the testimony in this 
case fully and fairly considered and tested by the common rules of evi- 
dence, of such a character that it ought to convince the mind that the 
testatrix, at the time she subscribed this instrument, declared to the wit- 
nesses that it was her will and that she requested each of them to sub- 
scribe it as witnesses, 

The witness Terry testifies : “she acknowledged it to be her hand- 
writing and her will. I held the will in my hand and asked her if it 
was her hand-writing and she said ‘ yes.’ _Lasked also if it was her will, 
and she said ‘yes.’” The witness Rudd testifies as follows: “'The pa- 
per was signed by Miss Hicks, the testatrix. She did not say any thing 
that I remember of, tome. I did not hear of any declaration by the tes- 
tatrix, what the instrument was. I do now recollect that I did not hear 
her say any thing as to what it was.” 

The witness Terry states, distinctly, that when he asked her if it was 
her will, she answered yes. There is no objection in point of form, as 
to the declaration that she is thus interrogated, and that she responds in 
the simple affirmative. It is a good declaration, as to Terry, but the 
form in which it was made, makes it difficult to say that it extended 
further than him, or that it was intended to extend further than him. If 
the issue was, whether the testatrix then and there made the declaration 
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that the instrument was her will, the affirmative testimony of Terry 
would decide, at once, that she did. 'The issue is, did she make the de- 
claration to both witnesses. That she made it to Terry, isclear. Had 
Terry testified, that she, addressing both of them, in the presence and 
hearing of both, had said, “'This is my will,” or had he even testified 
that he had asked her whether she declared to him and Rudd, that it 
was her will and she answered yes, and that Rudd was within hearing 
distance, and apparently attending to what was said, there would be 
such a conflict of evidence as might perhaps, authorize a court to say 
that he did hear the declaration, notwithstanding that he testifies posi- 
tively that he recollects that he did not hear it. There is no evidence 
here, that it was even intended that he should hear it, or that he was ad- 
dressed on the subject by any one, in her presence. The evidence of 
both may stand, and the evidence of both has failed to satisfy me that 
she made to Rudd, in any manner, the declaration that the instrument 
was her will. ‘There is no direct affirmative evidence that she did, and 
he testifies now, positively, that he did not hear it, and the proof of the 
fact depending entirely on the sense of hearing, is of the most positive 
character that the nature of the case will admit of. The law declares, 
in effect, that the declaration should be made to him, and if it be true 
that he did not hear it, the declaration was not made to him. It was 
not “made known” to him, that it was her will, and if it was not made 
known to him by her, it was not declared by her to him. ( Will of Do- 
rotha Brinckerhoof, 26 Wendell, 325.) 

The evidence of the request, by the testatrix, of the witnesses to sign, 
fails in comprehensiveness also. The witness Terry, is here, again dis- 
tinct as to himself. “The testatrix then requested me to sign it asa 
witness. The words, as near as I can recollect, were ‘Nathaniel, will thee 
sign.’” He not only limits the request to himself, but he also gave her 
words which show that he only was requested. He does not testify that 
Rudd was requested by any one to sign it. Rudd himself testifies : 
“Mr. Nathaniel Terry requested me to put my name to the paper as a 
witness. The testatrix did not ask me—there was nothing said by her, 
to me, about it. I do not know whether the testatrix heard Nathaniel 
Terry ask me to sign it ; he spoke loud enough for her to hear. She was 
not, that I heard, asked to make any acknowledgments in respect to it,” 
She asked Terry to sign it and he asked Rudd. There is no direct evi- 
dence that she authorized Terry to request Rudd. Had Terry said in 
the presence and hearing of the testatrix and Rudd, that the testatrix re- 
quested him to become a witness, even if she said nothing, it would be 
considered a good request by her. No communicaiton between a tes- 
tator anda subscribing witness can be made by a third person, in behalf 
of such testator, unless it be made in the presence and hearing of the 
testator and the witness to whom the communication is intended to be 
made. Subject to this rule, any declaration or request required in the 
ceremonials of execution may be made by a third person, and not other- 
wise. (Rutherford v. Rutherford, 1 Denio, 35.) 

It is not proved, that the testatrix requested Rudd to sign this will as 
a witness. My decision, therefore, is, that the will is not proved to have 
been executed in due form of law, in respect to the declaration and the 
request as to the witnesses. 
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Court of Common Pleas. 
Mo.LuetT v. WACKERBARTH AND OTHERS.— Nov. 23, 1847. 


MATERIAL ALTERATION IN A BOUGHT NOTE. 





In an action by the buyer against the seller for breach of contract to sell and deliver certain 
sugar, the sold note was, “ Sold for Messrs. W. & C., to my principal, 100 tons of crushed sugar, 
(as per sample,)” &c. The bought note was similar, except that the plaintiff had, without 
the consent of the defendants, made a mark of reference on the same over the word “‘ sample,” 
and at the bottom of it a corresponding mark, under which he had written the words, “ of 
their own manufacture :”—Held, that whether the words referred to the sample or to the 
bulk, the alteration was so far material as to avoid the contract, 


Tuer declaration was in assumpsit on a contract for the sale to the 
plaintiff of 100 tons of crushed sugar. Breach, that the defendants did 
not sell or ship or deliver such sugar as in the said agreement mentioned, 
according to their said agreement. T'o this, the defendants pleaded non- 
assumpsit, and three other pleas, which are immaterial to the present 
question. The fifth and last plea was as follows :—And for a further 
plea in this behalf, the defendants say, that the said agreement in the 
said declaration mentioned was made and entered into by the defendants, 
in and by a certain written agreement or instrument in writing, duly 
signed by one Joseph Dodson, the agent lawfully authorized by them, 
the defendants, in that behalf, and not otherwise; and the defendants 
further say, that the said agreement was a contract for the sale of goods, 
wares, and merchandise, for the price of upwards of 10/., within the 
true intent and meaning of the statute, made and passed in the twenty- 
ninth year of the reign of his majesty King Charles IL, entitled “ An 
act for the Prevention of Frauds and Perjuries ;” and that the buyer of 
the said goods, wares, and merchandise, (to wit,) the plaintiff, hath not 
accepted part of the geods sold, or given any thing in earnest to bind 
the buyer, or in part payment. And the defendants further say, that 
after the said agreement had been made, as in the declaration mentioned, 
and after the said agreement or instrument in writing had been so 
signed by the said agent of the defendants as aforesaid, and after the 
defendants had promised, as in the declaration mentioned, and before the 
commencement of this suit, to wit, on the 7th July, a. p. 1845, the said 
plaintiff, without the knowledge or consent of the defendants, caused the 
said agreement or instrument in writing to be, and the same was then 
altered in a certain material particular, that is to say, by inserting in the 
said agreement or instrument in writing certain words, to the purport 
and effect that the sugars mentioned in the said agreement or instrument 
in writing, were to be the manufacture of them, the defendants. And 
the defendants further say, that the said agreement contained in the said 
instrument in writing, so signed by the said agent of them, the defen- 
dants as aforesaid, became and was, by such alteration, materially altered 
and changed, as regards the mode of performing the same by them the 
defendants. And that, by reason of the premises in this plea mentioned, 
the said agreement, in the declaration mentioned, became and was, from 
the time of the said alteration, void, and of none effect.—Verification, 
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Republication thereto, that the agreement or instrument in writing in the 
last plea mentioned was not altered in any material particular, in man- 
ner and form, &c. At the trial, before Erle, J., on the 6th July, 1846, 
it appeared that the plaintiff, being desirous of purchasing sugar, em- 
ployed one Dodson as his broker. That Dodson employed another 
broker, of the name of Plaxton, through whom, on the 7th July, 1845, 


the sale by the defendants was effected, when the following sold note 
was delivered :— 


“* London, July 7, 1845. 
“ Sold for Messrs. Wackerbath and Colling, 

“'T’o my principal, 100 tons of crushed sugar, (as per sample,) in 
hogsheads, at 40/. per ton, free on board, to be shipped within the prompt, 
and paid for on delivery in cash, the sellers allowing discount at the rate 
of 4/. per cent. per annum for the unexpired time of two months. 

(Signed) JosePH Dopson, Broker.” 

It did not appear that samples were delivered, though asked for on this 
occasion, but that they were delivered on the 8th or 9th July, and that 
on the 10th, Dodson sent in a bought note to the plaintiff, corresponding 
with the above sold note. The plaintiff, when he received the bought 
note, made a cross over the word sample, and within the parenthesis, 
thus: (“as per sample,”*) and at the bottom of the note a similar cross, 
adding the words, *“ of their own manufacture,” to which Dodson 
signed his initials. It also appeared that there were at that time Dutch 
sugars in the market. The learned judge, at the trial, expressed his 
opinion, that the alteration did not vary the legal effect of the instrument, 
or the duty of the sellers; and the verdict was taken for the plaintiff, 
leave being reserved to the defendants to move to enter a verdict for them 
upon the fifth issue. 


Cleasby, having obtained a rule nisi to enter the verdict for the defen- 
dants accordingly, or for a new trial. 


Channell, Sergt., (Peacock with him,) now showed cause.—The de- 
fendants, in order to support their plea, must establish three things : first, 
that there has been an alteration at all; secondly, that the alteration is 
material ; and, thirdly, that it is to the effect stated in the plea. And 
first, this is not an alteration at all. The words are not introduced into 
the body of the note by interlineation or otherwise; it is merely a me- 
morandum written by the plaintiff to refresh the broker’s memory, and 
signed with Dodson’s initials accordingly, as a more explicit statement 
of what was understood by the bargain. The two notes taken together 
form the contract, and to vary that, both must be altered; because, if 
one note differs from the other, there is no contract subsisting. Se- 
condly, if it be an alteration, is it material ? Suppose it amounted to a 
statement, that the sample was of the defendants’ manufacture, would 
it impose upon the defendants the duty of delivering the bulk of their 
manufacture, provided what they did deliver was of equal quality with 
the sampie? [ Maule, J.—I think not. Suppose a firm of Smith, Brown 
& Jones were to send samples, and then Jones were to go out and 
Thompson come in, the latter firm might not be able to perform the 
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contract, because the bulk might be the manufacture of Smith, Brown 
& Thompson, while the samples were the manufacture of Smith, Brown 
& Jones.| The alteration, then, must be in a material part of the in- 
strument, in order to avoid the contract. Here, the fifth plea is framed 
upon the authority of Powell v. Divett and others, (15 East, 29,) but 
that case is no authority that an alteration not in a material part, will 
have that effect; and in Cumming v. Roebuck, (Holt’s N. P. C. 172,) 
and Grant v. Fletcher, (5 B. & C. 436,) the alterations were in material 
parts. So also in Davidson v. Cooper, (11 Mee. & W. 778,) 
affirmed on error, (13 Mee. & W. 343,) the resolution in Pigot’s 
case, (11 Co. 27,) is no authority against the plaintiff ; andin Surney v. 
Barret, (Jones’ Rep. 104,) an Irish case, it was overruled. [ Williams, 
J.—I have always understood the rule established by Pigot’s case to 
be, that where an alteration is made by a stranger, it must be in a mate- 
rial part to avoid the instrument, but that it need not be in a material 
part, if made bya party. Maule, J.—Can you show that this rule does 
not apply here? If this is no alteration, but merely a memorandum, the 
question of materiality does not arise. But, taking it to be an alteration 
and to refer to the word “ sample,” you contend, it is nevertheless im- 
material. The difficulty which suggests itself to me, is, if you introduce 
an alteration into a contract which may in any conceivable event vitiate 
it, or vary the situation of the parties, you ean say it is not material ?] 
The principle upon which, in almost all cases, alterations have been 
held to avoid the contract is fraud. Here, there would be no evidence 
of fraud, for the broker signed his initials to the alteration. Thirdly, 
the defendants, in their plea, say that the introduction of the words ap- 
plying to the bulk, imposes upon them the duty of delivering sugar of 
their own manufacture. The words in the plea under the videlicet 
are matter of description, and require strict proof; and the defendants 
have failed in this. There is, therefore, a variance, the alteration not 
being proved to be te the effect stated on the record. Alterations notin a 
wore, o. do not avoid the contract. (Sanderson v. Symmons, 1 B. 
. -) 


Talfourd, Sergt., (Cleasby, with him,) in support of the rule.—If this 
were not intended to be an alteration, but only a memorandum to refresh 
the broker’s memory, why should it have been made on a document in 
the possession of another person, under which that person claimed 
title, and why have reference to the middle of the document? At 
the trial, it was not contended that it was not an alteration, or that 
it was not to the effect stated in the plea. Powell v. Divett is a direct 
authority against the plaintiff and Pigot’s case-has not been over- 
ruled; but on the contrary, in Davidson v. Cooper, (13 Mee. & W. 343,) 
it was confirmed, The principle, that the evidence of contracts should 
be kept in purity, and not be tampered with, applies as strongly to wri- 
tings not under seal as to those which are. (Master v. Miller, 4 T. R. 
320; Shep. Touch. 68, 69.) The case of Sanderson v. Symonds 
differs very materially from the present. [Maule, J.—There, the fact 
of there being several parties to the instrument, and the alteration assen- 
ted to by some of the underwriters, would rebut the presumption of fraud, 
which might arise were there only two parties to the contract, and an al- 
teration made by one in a material part without the consent of the other.] 
In that case also, it was only a proposed alteration—it does not appear 
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that it was carried into effect. Langham v. Cologan, (4 Taunt. 330) 
and Campbell v. Christie, (2 Stark. N. P. Rep. 64,) are in favor of the 
defendants. Also, the fifth plea was proved. The alteration was ma- 
terial, and it referred to the bulk and not to the sample. [Maule, J.— 
The judge at the trial construed the alteration as referring to the sam- 
ple, for he says it is not material. If it referred to the bulk, it could 
not be contended that it was not material. He must have thought the 
words were to be read within the parenthesis ; and I think sotoo.] They 
ought to be read most strongly against the party introducing them. 
The plaintiff’s object was evidently to get the best sugar then in the mar- 
ket, to wit, that manufactured by the defendants. That was the effect of 
the alteration. At all events, this much was proved, that the agree- 
ment was “ materially altered as regarded the mode of performing the 
same by the defendants.” 

Wipe, C. J.—I am of opinion, that the substance of this plea was 
proved, that is, that an alteration was made in the contract, in a mate- 
rial part of it, by the words at the bottom of the paper, written in such a 
manner as to import their introduction into the body of the note, at that 
part in which the reference was marked. It may bea question whether 
they were intended to apply to the bulk, or as a description of the sam- 
ple; but whether one or the other, the alteration is equally material, 
so far as to avoid the contract. I should be inclined to read the words 
as applicable to the bulk, but I am content to take them as referring 
to the sample. The learned judge at the trial was impressed with the 
opinion, that the alteration was not material, because it did not vary the 
duty of the selfer; that is, that he was not compelled to deliver a differ- 
ent article after, from that he would have had to deliver before, the 
words were introduced. Of cotrse that was the consequence of ma- 
king them refer to the sample ; still, does it show that the contract is 
not voided? It may alter the rights and situation of the parties. The 
court do not know but that it may put the defendants in a different situa- 
tion as regards this particular trade; it may even be, that it was of im- 
portance that the sample should have been of Wackerbarth’s manufac- 
ture ; for, if not, why did the plaintiff wish the alteration to be made? 
and might not the defendants have incurred legal liabilities ? The plain- 
tiff, in such a case, might have had an action for fraud, or a breach of 
warranty or misrepresentation. If it can effect the buyer’s rights, or the 
seller’s liabilities in any respect, can we say that the alteration is not ma- 
terial? In this case the duty of the sellers was thereby rendered two- 
fold; first, that the sample should be of their own manufacture ; and, 
secondly, that the bulk should be of equal quality with the sample. It 
seems to me, therefore, that the alteration was material and unauthorized, 
and so avoided the contract. The plea, it is said, was not proved in the 
allegation respecting the alteration ; it is enough for us to say that it 
was proved, to this extent, that the alteration was material, and we need 
inquire no further. Though the particular import be not established, the 
plea may well be satisfied. But supposing, (which I am not prepared 
to admit,) that the specific import required strict proof, the objection of 
want of proof should have been taken at Nisi Prius; but there the 
only discussion was as tothe materiality of the alteration; and if this ob- 
jection had been taken, defendants might, if necessary, have applied to the 
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judge to have their plea amended, and it would, probably, have been 
allowed. Therefore, I think, it is too late now to object on the ground 
of variance; and that the rule must be absolute for entering the verdict 
for the defendants on the fifth plea. 


Cotrman, J.—I am of the same opinion. We must see what con- 
struction is to be put upon the note as altered. Some doubt may arise 
as to whether the words introduced refer to the bulk or to the sample. 
I think it must be considered that the words “ of their own manufacture” 
refer to the sample, both from the position of the cross, within the pa- 
renthesis and because, grammatically, they ought to have reference to 
the last antecedent. But, if one might speculate on probabilities, I should 
perhaps, be of opinion, that the intention was to make them refer to the 
bulk. Probabilities, however, ought not to be taken into our considera- 
tion ; we must construe the instrument from what is apparent upon the 
face of it. The learned judge, at the trial, said that the alteration was 
not material, because it did not vary the duty of the seller. Now, it is 
true, that the duty existing may not be varied; and, although the al- 
teration may not extend this duty, still it does vary the representation 
made in the contract; and I cannot say that this is not material, and 
that it might not, under some circumstances, make a difference at some 
period or other in the situation of the parties. As to the other point, 1 
think that the plea is proved in all respects except as to the statement of 
the specific effect of the alteration. Although that variance appeared 
upon the pleadings, yet it was not objected to at the trial. The only 
matter there discussed was, the materiality of the alteration, and if the 
objection had been taken, no doubt an amendment would have been 
allowed, and, therefore, I think it comes too late now. 


Mauts, J.—I also think that this is a material alteration. I agree 
that it is not necessary to decide whether the words “of their own 
manufacture” refer to the sample or to the bulk, since the alteration is 
material in either point of view ; but I am inclined to think, with my 
brother Coltman, that the situation of the cross ought to lead us to in- 
corporate them within the parenthesis, and so make them refer to the 
sample, although the intention might be, that they should refer to the 
bulk ; in which latter case the alteration would be more material. An al- 
teration made in a material part, and in the body of a written instrument, 
Vitiates it, and if the instrument in some part contain representations to 
a particular effect, and an alteration be made, varying those representa- 
tions, the instrument will be thereby avoided ; and it is no answer, +o 
say that the duty of one party to the contract is not varied by the alte- 
ration. Here the alteration at least imports a representation into the terms 
of the contract, that the sample was of Wackerbarth’s manufacture, and 
one can easily conceive that the situation of the plaintiff and the defen- 
dants might, at some time or other, be very different, in consequence of 
he insertion of these words. 


> 


Wi.urams, J.—Concurred. 
Rule absolute to enter the verdict for the defendants on the fifth plea.* 





"We discovered when too late that this case should have followed the English cases. 
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ENGLISH CASES. 





In Chancery. 
Before Lord Chancellor COTTENHAM. 


Snore v. SHore.—3, 4 and 6 Nov. 1847. 


DISCHARGE OF ORIGINAL SECURITY BY THE SUBSTITUTION OF NEW 
SECURITY. 


A. B., the holder of a bond, gave it up to C. D., the representative of the obligor, accompanied 
by a written memorandum, declaring that he (A. B.) had accepted C. D.’s bond in lieu of 
the one given up :—Held, that the estate of the original obligor was thereby discharged. 


THis was an appeal from the decision of the Vice-Chancellor of 
England ; and the circumstances of the case were as follow :—On the 
31st July, 1826, Sidney Shore, being indebted to W. A. Smith, gave to 
him the joint and several bond of him, Sidney Shore, and his father, 
Samuel Shore, for 20007. Sidney Shore died on the 2d July, 1827, 
and in November, 1836, Samuel Shore also died, having by his will 
appointed his son and heir-at-law, Offley Shore, trustee of his real. es- 
tate, which he thereby subjected to the payment of the debts of Sidney 
Shore, (whose estate was insolvent.) Offley Shore was also tenant for 
life of his father’s real estate. On the 23d June, 1838, W. A. Smith 
died, having by deed assigned his personal property for the joint benefit 
of his son, Edward Smith, and his widow, Jane Smith. After the 
death of W. A. Smith, and there being no legal personal representative 
then constituted, Edward Smith and Jane Smith divided the property 
between them, the former taking the bond so given by Sidney Shore as 
above stated. Subsequently Edward Smith and Offley Shore, both, as 
it appeared, acting on a mistaken notion that a bond given by Sidney 
Shore ought to be renewed, entered into an arrangement, by which Ed- 
ward Smith agreed to give up the bond held by him and in lieu of it to 
accept a fresh bond from Offley Shore. This arrangement was accor- 
dingly carried into effect; the original bond was given up to Offley 
Shore, with the following memorandum endorsed thereon :—‘‘ I hereby 
acknowledge and declare that I have this day accepted a bond from 
Offley Shore, Esq., for the sum of 2000/., the within principal, and in 
lieu of the within written bond. As witness my hand, this 3lst day of 
July, 1840, Edward Smith ;” and on the same day Offley Shore gave 
to Edward Smith his bond for 2000/., as mentioned in the memoran- 
dum. Offley Shore subsequently became bankrupt. A suit having 
been instituted for the administration of the estate of Samuel Shore, a 
decree was made by the vice-chancellor of England, on the 24th May, 
1844, referring it to the Master to take an account of the debts of 
Samuel Shore. Edward Smith carried in a claim before the master 
for the amount remaining due in respect of the debt of Sidney Shore, 
secured by the original bond. Jane Smith having taken out adminis- 
VOL. VI. 16 
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tration to Samuel Shore, the claim was amended, by joining her, with 
Edward Smith, as claiming under the bond. The master, by his re- 
port dated the 16th December, 1846, disallowed the claim, and Edward 
Smith and Jane Smith thereupon applied to the Vice-chancellor of 
England for leave to except. His Honor, however, took the same 
view of the case that the master had done, namely, that the bond given 
by Offley Shore was in satisfaction and discharge of the original bond, 
and dismissed the application. From this decision the claimants ap- 
pealed to the Lord Chancellor. 


J. Parker and Bagshaw, for the claimants, contended that the terms 
of the memorandum were not so express as to exclude any doubt as to 
the intention of the parties ; that the words “in lieu of” did not mean 
“in satisfaction ;” that the expression being equivocal, they might be 
explained by circumstances. ‘They then endeavored to show that there 
were circumstances in the present case indicating an intention that the 
original bond should not be discharged. ‘They referred to the case of 
a vendor not losing his lien on the property sold by taking a security. 
They further argued, that when there is a contract to give up security 
in consideration of one substituted in its place, and the substituted se- 
curity fails, in such a case the original security revives. 


W. T. S. Daniel, in support of the decision of the Vice-chancellor, 
contended that the transaction was a discharge of the estate of Samuel 
Shore ; that the words of the memorandum, “in lieu of the within 
written bond,” were clear and explicit; that the instances where the 
original security had been held as undischarged by a subsequent secu- 
rity, were cases in which the substituted security was consistent with 
the continuance of the original security. 


Bigg, for the assignees of Offley Shore. 
J. Parker, in reply. 


[The following authorities were cited and commented on in the 
course of the argument: Mackreth v. Symmons, (15 Ves. 329 ;) Hard- 
wick v. Mynd, (1 Anst. 111 ;) Saunders v. Leslie, (2 B. & B. 509 ;) 
Lee v. Lockhart, (3M &. C. 302;) Teed v. Carruthers, (2 Yo. & 
C. C. C. 31;) Warwick v. Richardson, (14 Sim. 281.)] 


~ 


Tue Lorp Cuancettor.—The question is, whether a party hav- 
ing a security and taking another in lieu of it, can proceed on the first. 
As to a vendor’s lien, it is true the vendor may take a security and not 
forfeit his lien, but the case would be different if he took a security ex- 
pressly in lieu of the lien. The question in the present case is, simply, 
whether the petitioners can claim the amount of this bond as against 
Samuel Shore’s estate, not whether claims may not be made by other 
parties, arising out of the bond. There appears to be no real question 
about the matter. In Saunders v. Leslie, (2 B. & B. 509,) it was in- 
deed said, that it was not incumbent on the creditor to prove, in that 
case, that it was not the intention of the parties to the transaction there 
in question, that the bond should be in substitution of the charge, but 
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that it rested on the other side to make out the discharge. In the pre- 
sent case the discharge is made out by the terms of the memorandum. 
It was clearly intended thateither one or other only of the bonds, not that 
both of them, should be taken as the security. The party says that he only 
takes one. He must, therefore, be held as taking what he retains, not 
what he gives up. The appeal must be dismissed with costs, 









Before Sir LAUNCELOT SHADWELL, Vice-Chancellor of England. 






Ex parte Morison.—WNov. 12, 1847. 







INFANT OUT OF JURISDICTION—PAYMENT OF DIVIDENDS. 





Infant resident in America, and having a guardian there appointed by the American court. 
The court ordered the dividends of money in court to which she was entitled, to be 
paid to her solicitor, he undertaking to transmit them to the guardian in America. 







Tus was the petition of an infant, an orphan, a native of and resi- 
ding in the United States of America, who was entitled to a sum of 531. 
13s. 1d., now in court in this country; and who had a guardian ap- 
pointed by the court of the United States, with whom she resided. The 
petition prayed the appointment of a guardian in this country, and pay- 
ment of the dividends to him to be applied for her maintenance. 








Stuart, for the petitioner, said he could not ask for the appointment 
of a guardian, but that it would only be in accordance with an order 
made by Lord Brougham, C., in Stephens v. James, (1 My. & K. 
627,) to an order that the dividends should be paid to the petitioner’s 
solicitor, he undertaking to transmit them to the guardian in America. 
That, although Sir John Leach, in Stephens v. James, thought that the 
court had no jurisdiction to order an allowance for an infant out of the 
jurisdiction, yet Lord Brougham, when that case came before him on 
appeal, was of a contrary opinion, and ordered that certain precautions 
should be taken to secure the due application of the dividends towards 


the maintenance of the infant. 












Tue Vice-CHancELLor ordered the dividend to be paid to Mr. 
Ward, petitioner’s solicitor, he undertaking to transmit the dividends to 


the guardian in America. 










Court of Exchequer. 


Before the Right Honorable Sir FREDERICK POLLOCK, Lord Chief Baron, and the rest 
of the Barons 







BayLirFreE v. BuTTERWoRTH.—23 Nov. 1847. 






STOCK EXCHANGE—USAGE—MONEY PAID. 





Semble per totam curiam, that a party who employs a stock-broker to transact business for 
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him at a particular place is bound by the established usage of that place, relative to the 
mode of transacting that sort of business ; whether he knew of the usage or not. 

By the usage of the Liverpool Stock Exchange, brokers are held responsible to each other 
for all engagements entered into by them on behalf of third parties. A person em- 
ployed a broker there to sell railway scrip, but on the day of settlement made default, 
and the purchaser compelled the broker to pay the differences :—Held, that the broker 
might recover the amount of those differences in an action for money paid to the use 
of his employer, there being evidence that the employer knew of the usage. 

Sed semble per totam curiam, that the action would have been maintainable without that 
evidence. 


Assumpsit for money paid. Plea, non assumpsit. At the trial before 
Rolfe, B., it appeared that the action was brought by the plaintiff, who 
is a share broker and member of the Liverpool stock exchange, against 
the defendant, who resides at Oldham ; under the following circum- 
stances. In July, 1845, the defendant had employed the plaintiff to 
sell for him scrip certificates of twenty shares in a railway company, 
for which no act of parliament had been obtained. The plaintiff accor- 
dingly bargained for the sale of them to another share broker, also a 
member of that stock exchange, to be paid for on the next settling day. 
The defendant having failed to supply the scrip, the plaintiff was unable 
to complete the sale; whereupon the vendee caused the shares to be 
bought in against him, and called on him to pay the differences, 
amounting to 977. 10s. 'This the plaintiff paid and now sought to re- 
cover from the defendant, together with a sum for commission. Proof 
was given that according to the rules and usage of the Liverpool stock 
exchange, the brokers there were held responsible to each other for all 
engagements entered into by them on behalf of third parties. It like- 
wise appeared that the defendant, on the plaintiff’s account being pre- 
sented to him by the plaintiff’s clerk, laid his finger on the item of 977. 
10s., and asked, “ Will Bayliffe take less? You know what I mean.” 
On its being stated to the judge, that Alderson, B., had recently held, in 
acase at York, that an action for money paid would not lie for differences 
paid, under circumstances like the present ; he directed a verdict to be 
entered for the plaintiff for the amount of his commission, with leave to 
move the court to increase it to the whole sum claimed. 


Knowles obtained a rule in Easter Term; which was argued this term 
on o 16th, 20th and 23d November, and judgment given on the lat- 
ter day. 


Martinand C. Saunders, showed cause.—T he question in this case is, 
whether, where a man employs another to sell an article for him, but neg- 
lects to supply it at the proper time, the agent, instead of the regular course 
of bringing an action against his employer, may pay the purchaser any sum 
he pleases, and then sue the employer for that amount, in an action for 
money paid. A plaintiff has no right to supersede the jury by assessing 
his own damages. Child v. Morley, (8 'T. R. 618;) and the case of 
Haines v. Butterworth in this court, some time since, are expressly in 
point against the right of a broker to charge his principal with differ- 
ences. [Parke, B.—In those cases there was no proof of any custom 
that the broker was surety for his principal. In Sutton v. Tatham, 
(2 Per. & D. 308; 10 Adol. & Ell. 27.) Lord Denman, C. J., and 
Littledale, J., held, in the Queen’s Bench, that a person who employs 
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a broker on the stock exchange in London, gives him an implied au- 
thority to act according to its rules, whether his employer be cognizant 
of them or not.] That may be true of the London stock exchange, but 
it would be hard if the public were bound by the rules of all the various 
stock exchanges throughout the kingdom, as those rules are made by 
brokers for their own benefit, and are not accessible for general inspec- 
tion. Sutton v. Tatham is also distinguishable on this ground ; that 
there the party expressly authorized the broker to do the best he could 
under the circumstances. In Lightfoot v. Creed, (8 Taunt. 268,) where 
a party who contracted to transfer stock on a certain day failed to per- 
form his contract, whereupon the vendee bought stock to the amount 
agreed on and brought an action against the vendee for money paid, to 
recover the subsequent loss ; it was held that the action could not be 
maintained, and that the plaintiff should have declared specially on the 
contract; although, after the action was commenced, the defendant 
offered to pay the plaintiff’s actual loss without costs. [ Parke, B.—The 
plaintiff there purchased the stock without any orders from the defen- 
dant ; and consequently, had no right to sue him for the price of it. 
Here, by reason, of the intervening usage, there is an implied request by 
the defendant to the plaintiff to become responsible to the other broker, 
for him, for the due performance of the contract; for when you employ 
aman, you must be understood to desire him to conduct himself in the 
usual way, unless you limit his powers ; and consequently, by desiring 
the plaintiff to place himself in the situation of surety for him, the de- 
fendant engaged to indemnify him against the consequences. This 
matter was much considered in Brittain v. Lloyd, (14 Mee. & W. 762.) 
All this imposes no hardship on the defendant, nor any addition to his 
pecuniary burden—it is only that instead of being liable to the purchaser 
he is ri i to his own broker.| [They also cited Baulby v. Bell, (3 C. 
B. 284.) 


Knowles and Crompton, who appeared to support the rule, were 
stopped by the court. 


Parke, B.—There can be no doubt that if the plaintiff stood as surety 
for the defendant, the defendant is bound to fulfil his contract, and lies 
under an obligation to repay the plaintiff the sum which he has paid for 
him. This is not the case of the sale of regular shares in a railway 
company, where particular forms are necessary to be gone through 
before an action can be maintained ; but of the sale of scrip, and if when 
the scrip was not delivered to the purchaser, the plaintiff undoubtedly 
stood in the situation of surety for the defendant, he may recover against 
him in this action. The only question, therefore, is, was the plaintiff 
such a surety. It appears to be the established usage of the stock ex- 
change at Liverpool, where the contract for the sale of this scrip was made, 
that the brokers are responsible for their principals, and the persons who 
contract with them look only to the brokers; and if any question were 
meant to be raised about this usage, the point should have been made 
at the trial ; but none such was made. We may, therefore, assume this 
to be the established usage at that place ; and I take it to be clear law, 
that where there is an established usage in dealing with parties and in 
making certain contracts, the person who employs another to make such 
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a‘contract for him, must be understood to employ him to do so in the 
usual way in which such contracts are made. There is here an implied 
authority from the defendant to the plaintiff to make this contract in that 
way, and in strictness, therefore, the defendant is bound by the contract 
when made, whether he knew of the usage or not. Supposing how- 
ever, it were necessary in the present case to show that the defendant 
knew of this usage, that point also ought to have been made at the trial ; 
and there was evidence for the jury that the defendant knew well that 
the plaintiff was responsible for him ; for he deals with the plaintiff after- 
wards as with the person who could free him from the consequences of 
his default. There is ample evidence on that head, if that were the 
question before us; and therefore, strictly speaking, it is not necessary 
for us to decide the point, whether the defendant would be bound by the 
established usage of this stock exchange, unless he knew of it; but I 
agree with the judgment given by Lord Denman, C. J., and Littledale, 
J., in the case of Sutton v. Tatham, that knowledge of such a usage is 
not essential ; for the person who authorizes another to make a contract 
for him authorizes him to make it in the usual way. There are some 
cases on this subject, which have not been noticed in the argument. 
One of them is that of Bartlett v. Pentland, (10 B. & C. 760,) where 
the question was not as to the mode of settling on the stock exchange, 
but turned on the usage of insurance brokers; whether an insurance 
broker is entitled to set off the amount of a loss sustained by his principal 
against a debt due by himself. ‘The courts had previously held, that the 
authority of an insurance broker was to receive the money for his prin- 
cipal, not set it off; and then, in the subsequent case of Barilett v. 
Pentland, the usage of Lloyd’s authorizing him to do so was. given in 
evidence, and it was held that the plaintiff was not bound by the usage, 
because he was not shown to be cognizant of it. That however, is dif- 
ferent from the case of making a contract ; because if a man orders a 
contract to be made for him he is bound by the usage, as to the mode 
of making such contracts, whether he knows it or not. There is alsoa 
case of Gaboy v. Lloyd, (3 B. & C.793,) which was an action on a 
policy of insurance ; and where the usages of Lloyd’s, with respect to 
such policies was endeavored to be set up against the plaintiffs, but the 
court held that they were not bound by the usage, as there was no evi- 
dence that they were in the habit of effecting policies there. But that 
again is different from the present case, because the present case only in- 
volves the question, whether, when an authority was given to the plaintiff 
it must not be taken to be the usual authority. I have said this in order 
that | may express my concurrence with what was said by Lord Den- 
man, C. J.,and Littledale, J., in Sutton v. Tatham, although it is unne- 
cessary for the decision of this case; for if in order to make the defen- 
dant liable, it were requisite to show that he knew the usage of the stock 
exchange at Liverpool, there is ample evidence that he did know it. 
This rule ought therefore to be made absolute. - 


Avperson, B.—I am of the same opinion. It is clear that if the 
plaintiff is to be considered as guarantee for the defendant in this bar- 
gain, this action for money paid will lie. The person who deals in a 
particular market, must be taken to do so according to the custom of 
that market, and he who directs another'to make a contract for 
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him at a particular place, must be taken to intend it to be made accor- 
ding to the usage of that place. Here the usage is for the broker to make 
the contract as guarantee for his principal. If in the case of Bartlett v. 
Pentland, which has been cited, it had been shown that the assured 
had expressly directed the broker to settle for him, it would have come 
within the rule which we have laid down here. 


Rotre, B.—When this case was before me at nisi prius I inclined to 
a contrary opinion, because it was represented to me that there had been 
acase to that effect, before my brother Alderson, at York. But on look- 
ing more minutely into that case, (although I do not distinctly recollect 
the facts of it,) I think there was no evidence of a usage, or whether the 
existence of one was known to the parties or not. Now that wonld make 
a great difference. If there were no evidence of such a usage at all, and 
the fact was, that the defendant employed the plaintiff as a broker ; and 
afterwards by some arrangement between the plaintiff and other parties, 
he paid money, it is clear that in the absence of an express contract the 
broker could not charge his employer with the money so paid. The dis- 
tinction is a marked one, between that case and the present. ’ Here is a 
dealing at a known and particular place, where there is a particular 
usage, and whether that usage was known to the parties or not, is im- 
material. This is not, indeed, like the case of Sutton v. Tatham, for 
here there was express evidence that the defendant did know of the 
usage ; but 1 entirely concur in the dicta of Lord Denman, C. J., and 
Littledale, J., in that case. 


Pottock, C. B.—I abstain from giving judgment in this case, be- 
cause I did not hear all the argument; but I entirely concur with the 
rest of the court in the general principles which they have laid down. 

Rule absolute. 


Bryant v. Bopnetrt, 6 December, 1847. 
MALICIOUS ARREST—PLEADING. 


A declaration alleged that the defendant, not having any reasonable or probable cause of ac- 
tion against the plaintiff, or for causing him to be arrested, &c., wrongfully, falsely, ma- 
liciously and vexatiously procured a judge’s order for the arrest of the plaintiff under the 1st 
and 2d Vict. c. 110, § 3, and caused him to be arrested on a capias issued thereupon, &c.:— 
Held bad on special demurrer, for not showing the false charge or statement by which the 


judge was induced to make the order. 
Tue declaration alleged that “the now defendant heretofore, to wit, 
on the 7th May, 1844, commenced an action of debt against the now 
plaintiff, in one of her majesty’s superior courts at law at Westminster, 
to wit, her majesty’s court of exchequer at Westminster. And 
thereupon the defendant, not then having any reasonable or probable 
cause of action whatsoever, against the now plaintiff, or any reason- 
able or probable cause for causing him to be arrested, to the amount of 
the sum of money for which the now defendant maliciously caused the 
now plaintiff to be arrested as hereinafter mentioned, but wrongfully 
and unjustly intending to imprison, oppress and injure the plaintiff, and 
to cause and procure him to be arrested and imprisoned, and to compel 
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him to find bail for his appearance, or to deposit his money as a se- 
curity according to the statute in that case made and provided ; wrong- 
fully, falsely, maliciously and veratiously, procured from Sir Creswell 
Creswell, Knight, one of the judges of one of her majesty’s superior courts 
of law at Westminster, to wit, one of the judges of her majesty’s court of 
common bench at Westminster, a certain order directing the now plaintiff 
to be held to bail in the said action, for the sum of 150/.; and thereupon af- 
terwards, to wit, on the day and year last aforesaid, the now defendant 
wrongfully, falsely, maliciously and veratiously, caused and procured 
to be sued and prosecuted out of the court of our lady the queen, of 
her exchequer at Westminster, to wit, in the said action, a certain writ 
of our said lady the queen, called a capias, directed to the sheriffs of 
London, and bearing date a certain day and year therein mentioned, to 
wit, the day and year last aforesaid, by which said writ our said lady the 
queen commanded the said sheriffs of London that they should omit, 
not by reason of any liberty in their bailiwick, but that they should 
enter the same and take the now plaintiff if he should be found in their 
bailiwick, and him safely keep until the now plaintiff should have given 
the said sheriffs bail or made deposit with them, according to law in an 
action of debt, or until the now plaintiff should by other lawful means 
be discharged from the said sheriffs’ custody; which said writ, after- 
wards and before the delivery thereof to the sheriffs of London to be 
executed as is hereinafter maintained, to wit, on the day and year last 
aforesaid, was by the now defendant marked and indorsed for bail for 
150/.; and the said writ being so indorsed for bail as aforesaid, the now 
defendant afterwards and before the return thereof, to wit, on the day 
and year first aforesaid, contriving and intending as aforesaid, and with- 
out having any reasonable or probable cause of action whatsoever against 
the now plaintiff, or any reasonable or probable cause for causing him 
to be arrested for the amount for which he caused him to be arrested, as 
hereinafter mentioned, wrongfully, falsely, maliciously and vexatiously, 
caused the now plaintiff to be arrested of his body under and by virtue 
of the said writ, and to be thereupon imprisoned and kept and detained 
in prison for a long time, to wit, for the space of ten days then next fol- 
lowing, aud until the now plaintiff, in order to procure his release and 
discharge from the said imprisonment, was forced and obliged to and 
did then pay into the said court of exchequer at Westminster, the sum of 
150/. and 20/. for costs in lieu of bail to abide the event of the said action, 
or the further order of the said court thereupon ; whereas in truth and 
in fact the now defendant, at the time of commencing the said action 
and of obtaining the said order and issuing forth the said writ and of 
the said arrest and imprisonment, or at either of those times, had not 
reasonable or probable cause of action whatsoever against the now plain- 
tiff, or any reasonable or probable cause for causing him to be arrested to 
the amount of the said sum of money, for which the now defendant so ma- 
liciously caused the now plaintiff to be arrested and held to bail as 
aforesaid, or whereby or for which he, the now plaintiff, by the law of 
this realm, or by the practice of the said court of exchequer, could or 
ought to have been arrested or holden to bail as aforesad.” ‘I'he decla- 
ration then proceeded to show, that the suit instituted by the now de- 
fendant against the now plaintiff had been referred to arbitration, under 
a judge’s order made by consent, and that the arbitrator directed the entry 
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of a retravit and judgment against the now defendant, and concluded 
thus, “ by means of which said several premises the now plaintiff suf- 
fered great pain and was greatly exposed and injured in his credit 
and circumstances, and was hindered and prevented from transacting 
his lawful affairs and business; (here follows an allegation of certain 
special damage;) and the now plaintiff was also forced to lay out and 
expend, and did necessarily lay out and expend divers large sums of 
money, amounting in the whole, to wit, to 5007, in and about the de- 
fending the said suit and the procuring and obtaining his release from 
the said imprisonment, and in and about other the premises; and hath 
been and is by means of the premises otherwise greatly injured and dam- 
nified.” To this declaration the defendant raised several objections by 
special demurrer ; one of which was that relied on in the argument, 
and on which the judgment of the court proceeded. 


Lush, in support of the demurrer.—The declaration ought to have 
shown the nature of the falsehood by which the order for the capias 
was procured from the judge. ‘The case of Daniels v. Fielding, 
(12 Mee. & W. 200,) is decisive on this point. There a declaration 
since the Ist and 2d Vict. c. 110, alleged that the defendant not hav- 
ing any reasonable or probable cause for believing that the plaintiff was 
about to quit England, falsely and maliciously, and without any rea- 
sonable or probable cause, caused and procured a judge to make an 
order for a capias against the plaintiff; and, thereupon, falsely and 
maliciously, and without any reasonable or probable cause, sued out 
a capias by colour of the said order; and by virtue of that writ, 
falsely and maliciously and without any reasonable or probable cause, 
caused the plaintiff to be arrested, &c. On a discussion of this de- 
claration after verdict, the following verdict was delivered by the court : 
—‘ By the Ist and 2d Vict. c. 110, a great change was made in the 
law relative to arrest on mesne process, and by consequence in the 
nature of the action, for a malicious arrest. The foundation on which 
such an action must now rest is, that the party obtaining the capias 
has imposed upon the judge by some false statement, some suggestio falsi 
or suppressie veri, and has thereby satisfied him, not only of the ex- 
istence of the debt to the requisite amount, but also that there is rea- 
sonable ground for supposing the debtor is about to quit the coun- 
try. It is essential under the present statute, that the plaintiff in an 
action for a malicious arrest, should allege falsehood or fraud in ob- 
taining the original order. The action is in its character similar to 
an action for a malicious presecution on a criminal charge, and the 
declaration ought therefore, in analogy to the course of pleading in such 
actions, to state what the false charge or statement was, by which the 
judge has been misled. Now the declaration in this case contains no 
such statement, and indeed seems throughout to be framed on the erro- 
neous notion that the gist of the action is the arresting by the defendants, 
at a time when they had no reasonable or probable cause for believ- 
ing that the plaintitf was going abroad. ‘This, as we have above ex- 
plained, is an error. But the question is not whether this declaration 
would be good on special demurrer? but whether it is good after ver- 
dict? and, although it is certainly very informal, yet we think that, after 
verdict, it will warrant the judgment for the plaintiff. It alleges, among 
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other things, that the defendants falsely procured the judge to make the 
order for the capias. The expression “falsely procured,” when criti- 
cally examined, is scarcely sensible ; but after verdict we think the word 
“falsely,” in reference to the context, must be taken to mean by 
false evidence or by means of falsehood ; and then, although the decla- 
ration might have been bad on demurrer, for not setting out what the 
false evidence was, yet that is an omission which the defendants might 
waive, and a good cause of action is thus stated, rejecting as surplusage 
all the various allegations which occur as to the defendant’s not having 
had reasonable or probable cause for supposing the plaintiff intended to 
quit the country. For these reasons, therefore, we think there ought to 
be judgment for the plaintiff. In the present case, the not stating what 
the falsehood or fraud was, is made the ground of special demurrer. In 
Pegler v. Hislop,(11 Jur. 996,) also, this court recently held that on a mo- 
tion to discharge a party arrested under the Ist and 2d Vict. c. 110, the 
court may go into the question as to the existence of a cause of action as 
well as of the defendant’s intention to leave the country. [ Alderson, B.— 
In Daniels v. Fielding, the court hesitated a long time whether the decla- 
ration without the averments for which you contend, was not bad, even 
after verdict. ] 


M. Smith, contra.—It is not proposed to dispute the principle laid 
down in Daniels v. Fielding, that since the 1st and 2d Vict. c. 110, the 
gist of an action for a malicious arrest, is the obtaining by false evidence 
an order of a judge for the arrest. Under the old law, it was the suing 
out a writ falsely, maliciously and without reasonable and probabie 
cause. Sutton v. Johnstone, (1 Bro. P. C. 76; 1'T. R. 784 ;) so that un- 
der both systems the foundation of the action is the falsehood used by 
the defendant; and all the principles of the old form of action are ap- 
plicable to the new. The position laid down in Daniels v. Fielding, 
that it is unnecessary to aver that the arrest was made without reasona- 
ble and probable cause, cannot therefore be supported. [Parke, B.— 
Would it not have been sufficient under the old system to have said 
that the defendant went before a judge and wilfully and knowingly 
made a false affidavit of debt? Would not such a statement include the 
want of reasonable and probable cause? It is unnecessary, however, to 
decide that point now.] It is a principle that matter of evidence ought 
not to be pleaded. 


Tue Court, (consisting of Parke, Alderson, Rolfe and Platt, B. B;) 
said that the case of Daniels v. Fielding was perfectly clear in itself, 
and governed the present. As, however, the declaration appeared to 
have been drawn before the decision in that case was known to the pro- 
fession, the plaintiff ought to be allowed to amend by stating what was 
the false charge or statement, by which the judge had been induced by 
the defendant to make the order for the capias in the former action. 

Plaintiff to amend. 
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Court of Common Pleas. 


Before the Right Honorable Sir Sia saa WILDE, Lord Chief Justice, and the rest of the 
udges. ; 


Ropcers AND ANoTHeER v. NowiLL anp ANoTHER.—2 Nov. 1847. 


TRADE MARKS—-ACTION ON THE CASE—ALLEGATION OF DAMAGE, 


In an action on the case brought by the plaintiffs against the defendants for manufacturing 
and selling certain penknives with the mark of the plaintiffs thereon, with the intention of de- 
noting the same to be, and selling the same as the penknives of the plaintiffs’, &c.; and 
issue joined on the plea of not guilty, and on a plea, denying that the penknives were mar- 
ked by the defendants in order to denote them as manufactured by the plaintiffs, the judge 
directed the jury to satisfy themselves in the first place that the defendants did mark the 
penknives, so as to resemble the mark made on knives manufactured by the plaintiffs, and 
if so, then to inquire whether the defendants sold such as of the plaintiffs’ manufacture. The 
jury having found for the plaintiffs: Held, on motion for a new trial, that the direction of the 
judge was right. 

An allegation of damage, that “‘ by means of the premises the plaintiffs were deprived of great 
gains and profits” sufficient after verdict. 


Tus was an action upon the case. The declaration stated, that the 
plaintiffs for a long space of time, before, &c., had been and were cut- 
lery manufacturers, and before and at the time of committing of the 
grievances thereinafter mentioned, exercised and carried on, and still ex» 
ercise and carry on, the business of cutlery manufacturers, at the town 
of Sheffield, in the county of York; and in the way of their business, 
did, during and at the time aforesaid, prepare, manufacture, make and 
sell, and still did prepare, manufacture, make and sell, amongst other 
articles of cutlery, divers large quantities of penknives and pocket-knives, 
and during and at the time aforesaid the plaintiffs were accustomed to 
mark, and still were accustomed to mark, divers large quantities of such 
penknives and pocket-knives with a certain stamp or mark, consisting, 
to wit, of the figures of a crown, placed between the capital letters V. 
and R., with the words “J. Rodgers & Sons,” in letters thereunder, in 
manner following, that is to say: [Here a fac-simile of the mark was set 
out.] The declaration then averred that the said penkives and pocket- 
knives were so marked by the plaintiffs as aforesaid, in order to denote 
that they were articles of cutlery prepared, manufactured and made by 
the plaintiffs, and to distinguish them from articles of cutlery of the 
same description, manufactured or made by other persons. And the 
said penknives and pocket-knives, so prepared, manufactured and made 
by the plaintiffs as aforesaid, and so marked by them as aforesaid, long 
before, and at the time of the committing of the grievances thereinafter 
mentioned, had been and were and still were held in very high estima- 
tion by dealers in cutlery, on account of their good quality, manufac- 
ture, getting up, and finish, and as such had been and were, during all 
the time aforesaid, and still were in great request, and sold, and still were 
selling toa great extent as well in the United Kingdom of Great Britain 
and Ireland, as in parts beyond the seas, that is to say, on the continents 
in Europe and America, and in the East and West Indies, and else- 
where ; and the plaintiffs, during all the time aforesaid, had thereby 
gained and acquired, and still thereby gained and acquired, great repu- 
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tation with the public on account of the said good quality, manufacture, 
getting up, and finish of the said penknives and pocket-knives so pre- 
pared and manufactured, and made and marked respectively by the 
plaintiffs as aforesaid, and had made and were still making great gains 
by the sale of the same ; yet, that the defendants well knowing the pre- 
mises, and contriving and wrongfully intending to injure the plaintiffs 
in the sale of the said penknives and pocket-knives, and to deprive them 
of the great gains which they might and otherwise would have made 
by preparing, manufacturing, making, and marking and selling such 
penknives and pocket-knives as aforesaid, theretofore, to wit, on the 1st 
day of January, in the year of our Lord 1843, and on divers other days 
and times between that day and the 9th day of August, in the year last 
aforesaid, did wrongfully, knowingly, and fraudulently, and against the 
will, and without the license, consent or knowledge of the plaintiffs, pre- 
pare, manufacture, and make for sale, and cause to be prepared, manu- 
factured and made for sale, divers quantities, to wit, 100,000 penknives 
and 100,000 pocket-knives, in imitation of those prepared and manufac- 
tured and made by the plaintiffs as aforseaid, and marked such pen- 
knives and pocket-knives, so prepared, manufactured, and made for sale 
by the defendants as aforesaid, with a certain stamp or mark, that is to 
say, a Stamp or mark, consisting of, to wit, the figure of a crown placed 
between the capital letters V. and R., with the words “J. Rodgers & 
Sons, Sheffield,” in letters thereunder, in manner and form following, 
[Here a fac simile of the mark was set out,]| in imitation of the said there- 
under-mentioned stamp or mark of the plaintiffs, and of a form, letters, 
signification, and appearance, very much resembling the form of letters, 
signification, and appearance of the said plaintiffs’ said stamp or mark ; 
and which said penknives and pocket-knives so prepared, manufactured 
and made by the defendants as aforesaid, and stamped and marked b 

the defendants as aforesaid, were so stamped and marked by the 
said defendants as aforesaid, in order to denote that the said pen- 
knives and pocket-knives, so prepared, manufactured, and made by them 
as aforesaid, were prepared, manufactured, and made by the plaintiffs, 
and to enable the defendants and divers other persons in collusion with 
them to sell, or cause to be sold, such penknives and pocket-knives so 
prepared, manufactured, and made by the defendants, and so stamped 
and marked as aforesaid by them, as and for penknives and pocket- 
knives of the genuine manufacture of the plaintiffs. And the defendants 
did, on the several times aforesaid, knowingly, wrongfully, and fraudu- 
lently, and against the will and without the license or .consent of the 
plaintiffs, sell and cause to be sold for their own lucre, gain and profit 
the said penknives and pocket-knives so by them prepared, manufactured, 
made and marked as aforesaid, as and for and under the false colour and 
pretence that the same were respectively penknives and pocket-knives 
of the plaintiffs, and so respectively prepared, manufactured and made 
by them the plaintiffs; whereas in truth and in fact the plaintiffs had 
never prepared, manufactured, or made the said penknives and pocket- 
knives, or any or either of them, or any part thereof; and whereas in 
truth and in fact the plaintiffs had never marked the said penknives or 
pocket-knives, or any or either of them, with the said stamp or mark, or 
any or either of them, and did not mark them, or any of them, with any 
stamp or mark at all. By means of which said several! premises the 
plaintiffs were wrongfully and unjustly hindered and prevented by the 
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defendants from selling and disposing of divers large quantities, to wit, 
1,000,000 penknives and 1,000,000 pocket-knives so prepared, manu- 
factured, and made by the plaintiffs as aforesaid, marked with the stamp 
and mark as aforesaid, of great value, to wit, of the value of 30,0001., 
which the plaintiffs would otherwise have sold and disposed of ; and 
the plaintiffs were deprived of divers great gains and profits which 
would otherwise have accrued to them from the sale thereof, and were 
otherwise greatly injured in the selling of their said penknivesand pocket- 
knives, and their reputation and good fame and credit of manufacturing 
and selling penknives and pocket-knives of the said good quality, manu- 
facture, getting-up, and finish as aforesaid. To this declaration, the de- 
fendants pleaded, first, not guilty ; secondly, that the plaintiffs were not 
cutlery manufacturers, nor did the plaintiffs exercise or carry on the bu- 
siness of cutlery manufacturers, nor did they, in the way of their said 
business, prepare, manufacture, make and sell such quantities of pen- 
knives or pocket-knives as in the declaration mentioned, modo et forma ; 
thirdly, that the plaintiffs were not accustomed to make such quantities 
as in the said declaration mentioned, of the said penknives and pocket- 
knives, or any penknives or pocket-knives whatever, with the said stamp 
or mark in the said declaration in that behalf mentioned ; fourthly, that 
the said penknives and pocket-knives were not, nor were any of them, 
so marked by the plaintiffs as in the said declaration in that behalf is 
mentioned, in order to denote that they were articles of cutlery prepared, 
manufactured, and made by the plaintiffs and to distinguish them from 
articles of cutlery of the same description, prepared, manufactured and 
made by other persons, modo et forma. Upon these several pleas issue 
was joined. At the trial of the cause, which took place before V. Wil- 
liams, J., at the sittings for Middlesex, held after last Trinity Term, it 
appeared that the plaintiffs were the representatives of an old established 
firm in Sheffield, as manufacturers of penknives and other descriptions 
of cutlery ; and that, by way of distinguishing goods of their manufac- 
ture, they had been accustomed to use several marks, one of which was 
that mentioned in the declaration. The defendant, Nowill, was also a 
manufacturer of cutlery in Sheffield, and received, on the 18th May, 
1843, from a merchant of the name of Lord, the following order :— 
“ Forty-eight dozen Staghorn single blade penkives, named ‘ Rodgers 
& Sons,’ highly polished.” The defendant Nowill executed the order 
by employing William Rodgers, the other defendant, to manufacture 
the knives, and the same were accordingly made, and marked with 
a “J. Rodgers & Sons,” in a manner similar to the mark of the 
plaintiffs. ‘The goods manufactured in compliance with this order 
amounted in value to 27/. A bill of parcels was also sent by the defen- 
dant, Rodgers, to Nowill, as thus: “ Bought of John Rodgers & Sons, 
Nursery.” Proceedings in chancery having been commenced by the 
plaintiffs against the defendants, the result was, that this action was 
brought. After evidence had been given on both sides, the judge direc- 
ted the jury, as to the first and fourth issues, to inquire, in the first 
place, whether the defendants did mark these penknives, so as to resem- 
ble the mark made on knives manufactured by the plaintiffs ; and, if 
they were satisfied that the defendants didso, they were then to inquire, 
whether the defendants sold them as the manufacture of the plaintiffs, 
The jury having found a verdict for the plaintiffs, 
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Moutagu Chambers, now moved for a new trial, on the ground of 
misdirection, citing Crawshay v. Thompson, (5 Scott N. R. 562; S.C. 
4M. & Gr. 357 ;) Blofeld v. Payne, [4 B. & Ald. 410 : Comyn’s Digest, 
“ Action upon the Case for a Deceit.” (A.) 9.] Secondly, in arrest of 
judgment, upon the ground that there was no sufficient allegation of da- 
mage in the declaration. (Blanchard v. Hill, 2 Atk. 484.) 


Wi pe, C. J.—In this case I think there is no ground upon which we 
should be warranted in granting arule. The circumstances of the case 
are of an ordinary character; and I think it would be a reproach to the 
law, if, upon the evidence brought forward in this case, this form of 
action should not be maintainable. 'The real question is, whether the 
law will protect a man in whose name goods are sold which are, in truth, 
not manufactured by him. The declaration alleges, that the plaintiffs 
were manufacturers of pen-knives and pocket-knives, and that they af- 
fixed upon them a certain mark to denote that they were of their manu- 
facture. They do not claim any abstract or independent right to the 
mark itself, but they having been accustomed to use this mark, and the 
public recognizing, by that mark, the goods which are manufactured by 
them, they allege that the defendants made use of the mark under cir- 
cumstances which showed that they did so for the purpose of selling cer- 
tain pen-knives and pocket-knives as the knives of the plaintiffs, whereas 
in truth they were manufactured by other parties ; and that, by reason 
of that, the plaintiffs were deprived of great gains and profits. The de- 
fendant Nowill, it appeared, had received an order from a person of the 
name of Lord, for a parcel of “single-bladed pen-knives, named ‘ Rogers 
& Sons,’ highly polished,” that is to say, for pen-knives known to the 
public as Rodgers & Sons’. The defendant Nowill receives the order, 
causes the knives to be made by- the defendant Rodgers, with the mark 
of the plaintiffs upon them, and receives from that Rodgers a bill of par- 
cels as from Rodgers & Sons. It is not unreasonable to suppose that 
this bill of parcels was to give effect to the mark on the knives ; and to 
show that the defendant Nowill, in executing the order, sold the knives 
as the knives of the plaintiffs. The plaintiffs having brought their action, 
and the order having been proved, its execution, and the delivery of the 
goods, the case was ripe for the consideration of the jury. The coun- 
sel for the defendant argues, that the amount of the order was only for 
271., and that, for the profit out of so small an order, a vexatious action 
had been brought. The judge, in summing up, removes the impression 
which such a statement might have upon the minds of the jury, by-tell- 
ing them that the action arose out of proceedings in chancery, in which 
the defendants had said, that the mark on the knives was a common 
mark, which any body might use, and that this action was, in truth, 
therefore, to try a right; and he also added that, such being the case, 
it was not material to prove what damages had arisen. 'The judge’s di- 
rection to the jury was, that they were to consider whether the defen- 
dants had adopted a mark calculated to impose upon a person of ordi- 
nary comprehension, and that they must be satisfied that this was ef- 
fected in the mode mentioned in the declaration ; that if they were not 
satisfied that this had been proved, they ought to find for the defendants. 
If they were satisfied upon this point, then they should go on to inquire 
whether, at the time the defendants used the mark which was calcu- 
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lated to deceive in the manner mentioned, they themselves had the im- 
proper attention imputed to them in the declaration. This mode of 
putting the case appears to me to be quite correct. I am not aware of 
any case, nor has any authority been cited, which requires more to be 
proved in actions of this sort. As to the question of damages, if the 
facts are taken to be that the defendants knowingly adopted the plain- 
tiff’s mark, and sold other goods by way of executing an order for the 
plaintiffs’ goods, it can scarcely be doubted thata jury would have found 
substantial damages. If the defendant had said that he was not in a 
condition to execute the order, Lord (to whom we cannot impute that 
he was seeking to act wrongfully) would have gone to the plaintiffs, and 
would from them have obtained these goods. ‘There is nothing, there- 
fore, in that point. The last objection is by way of motion in arrest of 
judgment, upon the ground that the record does not state a damage in 
respect of which evidence could be given at nisi prius; but the declara- 
tion alleges that, by means of the premises, “ the plaintiffs were deprived 
of divers great gains and profits.” It has been said that this allegation 
is too general. ‘The answer to that argument is, that that is ground only 
of special demurrer, and not of motion for arresting the judgment. For 
these reasons, I am of opinion that there can be no rule. 


Coteman, J.—I am of the same opinion. I quiteagree with the law 
as laid down by my brother Williams, that no man has a right to sell 
the goods of his own as the goods of another. My only ground of hesi- 
tation as to the propriety of refusing this rule was upon the point of dam- 
age; but upon consideration, I think that the question of amount of 
damage was not withdrawn by the judge from the jury. There was 
ample proof of damage sustained by the plaintiffs; it would not have 
been at all unreasonable for the jury to have found damages to the amount 
of the profit upon the execution of the order given by Lord. If, indeed, 
they had not found that the plaintiffs had sustained some damage, it 
would have been inconsistent with their finding in other respects. 


Mavute, J.—This declaration is in the ordinary form ; the proof given 
at the trial was similar to that given upon most cases of this kind, and 
the direction of the judge was in conformity with all previous decisions. 
It is a rule of law, that a dealer has the right of action against a party 
who falsely represents goods to be, and sells such goods as, the manu- 
facture of such dealer, when in truth they are not, for such a proceeding 
necessarily has a tendency to injure him in his trade. In this particular 
case, the jury might well have inferred a loss to the plaintiffs of this partic- 
Jar order, for, in its lawful sense, the order means that the defendants 
should furnish Lord with the knives of the plaintiffs’ manufacture. The 
law could not have been More correctly put by the learned judge than it 
was. He divided it into two propositions, a course favorable rather than 
otherwise to the defendants. “In the first place, did the defendants 
mark these penknives so as to resemble the mark made on knives manu- 
factured by the plaintiffs? If you are satisfied that they did, you must 
inquire further, did the defendants sell them as of the plaintiffs’ manu- 
facture?” I think, that, upon the evidence, the conclusion which the 
jury drew was the reasonable one. 'T'wo objections were further stated 
in arrest of judgment ; the one, that the allegation of damage was too 
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general, but such objection is only open in special demurrer ; the other, 
that there was no allegation of damage at all ; but I called the attention 
of Mr. Chambers to an allegation in the declaration which, I dare say, 
escaped his attention; and such allegation, in my opinion, sufficiently 
states what Lord Hardwicke, in the case which has been referred to, pro- 
nounces to be necessary. 


V. Witurams, J., concurred. 
Rule refused. 





In Admiralty. 
Before Sir STEPHENSON LUSHINGTON. 
Tue Metitona.—July 10th and 14th, 1847. 


Two vessels having come in collision, one of them wassubsequently, during the same night, lost 
on a sand at some distance from the place of collision. The collision was attributed, at the hear- 
ing, to the want of a good look out on board the other vessel ; and the loss of the former to the 
unmanageable state to which the collision brought her.—Held, that the latter vessel was re- 
sponsible for the loss as a consequence of the collision, the result of negligence on the part of 
those on board her. 


Tue brig George, of 108 tons burden, coal laden, with a crew, including 
the master, of seven hands, on her voyage from Newcastle to West 
Cowes, came in collision with the schooner Mellona, of Guernsey, off 
the coast of Norfolk, about 10 P. M. of the 5th March, 1845, and, after 
clearing the schooner, she ran upon a sand called the barber, where she 
went to pieces, and two of her crew, with the master, were drowned. In 
March, 1846, an action was entered on behalf of the owner of the brig 
and her cargo against The Mellona, and the cause was carried on by plea 
and proof. The averments contained in the libel and responsive allega- 
tion were given in the report (10 Jur. 992.8. C. 5 N. Y. Leg. Obs. 193) of 
the case on the admission of the allegation. And the allegation in reply on 
the part of The George, given in at a subsequent time, was confined toa 
denial of facts pleaded on behalf of The Mellona. The Mellona was of 
106 tons burden, with a crew of six hands, including the master, coal 
laden, and bound from Shields to Guernsey. Four witnesses were ex- 
amined for The George, and six for The Mellona, The court was at- 
tended by Trinity masters. * 


Sir J. Dodson, Q. A., and Bayford, for The George.—The collision 
is to be attributed to the negligence of those on board the schooner in 
not keeping a good look out, for the evidence Shows that there was but 
one man forward at the time of the accident. The darkness of the night 
was such that every hand that could be spared from below should have 
been on the look out, With respect to the subsequent loss of the brig, 
that was occasioned by the damage which she received in the collision, 
and the collision being caused by the misconduct of the crew of The 
Mellona, the court will not concern itself with the age or value of the 
ship, but look merely to the primary and original cause of her loss. 
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Addams and Robinson, contra, after referring to the delay in com- 
mencing proceedings, contended, that the collison was the result of in- 
evitable accident, the darkness of the night being such that no care or 
precaution would have enabled those on the look out on board The Mel- 
lona to see The George in time to avoid her. That the loss of the brig 
occurred three or four miles from the place where the collision took place, 
and was occasioned altogether by the misconduct of her master in en- 
deavoring to run her through the gat, and not heaving to and waiting 
for daylight, which he might have done, as the damage to the brig was 
far less than that to the schooner, which was hove-to during the night. 


Dr. Lusoineton.—The primary object of tlie present investigation 
is to ascertain the cause of the collision of these two vessels: whether it 
arose from the misconduct of either of them, or whether it was the result 
of inevitable accident. By inevitable accident, I mean that which no 
skill, no care or caution, which could reasonably be expected, might, at 
least, have tended to prevent. 

The second question for consideration will be, whether, presuming 
that the collision which took place was occasioned by any defect of 
those on board The Mellona, the total loss of The George arose in con- 
sequence of that collision, or was occasioned by the unskilfulness and 
improper conduct of her master. It is greatly to be lamented, that, on 
the present occasion, not only has the loss of property been involved in 
this collision, but also the loss of three lives. Before I proceed to state 
some of the considerations upon which, as I apprehend, your judgment 
must be founded, I will for a moment allude to some of the observations 
of counsel upon another point, which does not concern you. I mean 
with respect to the delay which has taken place. 1 have, on very ma- 
ny occasions expressed an opinion to this effect: that I have no right to 
refuse to entertain a suit commenced by a party alleging himself to be 
aggrieved in these cases, or a suit of any other description, provided it 
is brought within the time limited by law. But if I saw improper delay, 
then, in all cases where the proof was not sufficiently clear to enable the 
mind of the court to come to a satisfactory conclusion, undoubtedly 
there would be a degree of presumption against the party who had de- 
layed the proceedings, because, in consequence of that delay, valuable 
evidence might have been lost. On the present occasion, the collision 
took place so far back as March, 1845, and no proceedings were com- 
menced until March, 1846. There was an interval of twelve months, 
a period much less than would be required to enable the court to say that it 
must not entertain the suit. When these proceedings came under the 
cognizance of the court, it was averred by the owners of The Mellona 
that there had been unnecessary delay : and they pleaded many facts to 
lead the court to that conclusion. I thought it my duty, when that 
branch of the case was before me, to reject that part of the plea, and for this 
reason: It must necessarily have led to a reply in another allegation, 
which would have involved considerable expense, if not delay. Ano- 
ther reason that operated on my mind, was the residence of the owners 
of the Mellona at Guernsey, and their refusal to allow a personal appear- 
ance to be given for them, But, after all, nothing turns upon the delay ; 
for we have the evidence of all the parties who could be examined, and 
I see no reason to suspect that their memories are unfaithful, or that they 
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have wilfully given their evidence in any respect untruly. I will now 
direct your attention to the conclusion to which the evidence leads, and 
take your opinion upon such points as involve questions requiring nauti- 
cal skill. it appears that both vessels were coal laden, and, according 
to the statement of the master of The Mellona, he was at that time keep- 
ing his reach on the larboard tack for the purpose of getting out of the 
gat, the wind blowing strong from east-north-east, The George being on 
the larboard tack. We now come to a fact, which, in my view of the 
case, is of the greatest importance. What was the state of both these 
vessels just at the moment preceding the collision, with regard to the 
weather, and with regard to their respective crews? To take the weather 
first. I conceive the true result of the evidence to be this: That it was 
an exceedingly dark stormy night, and that during the night there were 
frequent snow storms, which rendered it extremely difficult to see any 
object except when almost in immediate contact, so that, if there 
were no negligence on either side, the difficulty of seeing was so great 
the collision would be attributable to inevitable accident. Now, what 
was the conduct of those on board The Mellona (for there is no imputa- 
tion resting on those on board The George) immediately preceding the 
collision ? In the protest made by the master of The Mellona, he states 
that the weather was so thick that he could not discern any object, 
though he had one man on the look-out as well as himself, and that all 
ona sudden The George was on their starboard bow. Although these 
protests are frequently drawn up with less care than the-subject requires, 
yet I can hardly think, that, in a case of this great importance, the at- 
tention of the master was not drawn to the fact as to whether he was at 
the time keeping a look-out or not; and I regret, therefore, to find that 
his evidence on the protest is so discredited by that which I am now 
about to read, given on oath. He says, “about eleven o’clock of the 
said night the schooner was still lying out south-east ; just at that moment 
I stepped down in the cabin to look at my chart. Upto that moment I 
had been on deck the whole evening, keeping a look-out forward with 
Wilsons one of the men. At that moment it was so thick and dark that 
no object was discernible at so great a distance as half a ship’s length 
off. You could not, in fact, from the schooner’s deck, have seen her jib- 
boom end. I knew nothing of the collision of which I am deposing un- 
til the two vessels struck. I felt the jerk of the concussion and I there- 
upon flew upon deck immediately.” It is quite obvious, from this 
statement of the master, that he was below, that it is impossible that he 
can speak with certainty as to the cause of the collision, the state of the 
weather at that precise moment, or to any thing else. We come, then, to 
this question : whether, under the circumstances of the case, a proper 
look-out was kept on board The Mellona; and if not, what are the legal 
consequences to be drawn from such a state of things. It appears that 
The Mellona had a crew, including the master, of six hands; that it was 
the master’s watch, and the master and two of the crew were on deck, 
one at the helm and the other two keeping a look-out. We must recol- 
lect the statement of the persons on board The Mellona, as to the charac- 
ter of the night, and the number of vessels lying in that vicinity. All 
the circumstances rendered it peculiarly incumbent on the master of The 
Mellona to exercise the greatest possible vigilance which the strength of 
his crew enabled him to do, in order to avoid the risk of any unfortunate 
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accident. It distinctly appears that there was, immediately before the 
accident, but one person on the look-out, and that the master was below. 
It will be for you to advise me from your nautical experience, bearing 
in mind the state of the night, the strength of the crew, and the prox- 
imity of other vessels, whether it was not the absolute duty of the mas- 
ter, if he found it necessary to go and consult his chart, to call some- 
body to supply his place, and to assist in keeping a good look-out. The 
worse the night, the greater cause for vigilance ; and though we may 
be told in the evidence, that no care, no caution, could enable one to 
descry a vessel not in immediate contact, yet I submit to your judgment, 
that, the greater the necessity is, so far from abandoning the case as 
impossible, the greater ought to be the vigilance employed. The coun- 
ter argument would go to this, that, in the thickest fog that ever existed 
off Newfoundland, because you have not the facility of seeing to the 
extent you require, you should quit the deck of the vessel, and leave the 
matter to Providence. I will now proceed to the second branch of the 
case, the immediate circumstances which occasioned the loss of this 
vessel. Assuming, for the moment, that the collision took place in con- 
sequence of any blame attachable to The Mellona, then I am of opinion, 
that, in all cases of this description, the presumption is, prima facie, that 
the vessel was lost in consequence of such collision. It would be all 
but impossible, in all those cases where the vessel did not go down im- 
mediately, to enter intg a due investigation as to whether all the mea- 
sures adopted on board the damaged vessel were right, and whether 
if better measures had been pursued, she might not have been saved. 
But do not let us leave all on the presumption of law ; let us see whether 
the loss of the vessel and three lives is to be attributed to the want of 
skill on the part of the master, or to misconduct on his part. [The court 
then went, at some length, into the evidence of the only survivor of the 
crew of The George, who remained in her after the collision, the other 
three having gone on board The Mellona at the time of the collision, 
showing that she had sustained so much damage, and was so disabled 
by the collision, that it was impossible to heave-to, and that she could 
only run before the wind. And continued :] It is true, this is the evi- 
dence of one witness only, but you must take it such as itis. The pre- 
sumption is, that the master of The George did all that he could wisely 
do to save his own life and the property. It is for you to say, looking at this 
evidence, whether you can come to the conclusion that he was ignorant of 
his duty, and wilfully attempted to make Yarmouth, when he ought to 
have hove-to. I must say one word with respect to inevitable accident 
and a good look-out. By inevitable accident I meant that which no 
skill, no vigilance, can possibly prevent. If there be a possibility of 
prevention, it is impossible to say the party was not toblame. With re- 
gard to a look-out on board a ship, you, infinitely better than myself, well 
know what is a competent look-out ; but to me it does appear that the 
necessity of a good look-out is doubted, under the circumstances that 
appear in this case on the part of The Mellona. 1 shall now put to you 
three questions: First, whether, considering the state of the weather, 
the part of the sea where the two vessels were, and the chance of meet- 
ing with other ships, the master ought to have left the deck with only 
two seamen there, or not? Secondly, considering the state of the 
weather, if a good look-out had been kept, was there a possibility of the 
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collision being avoided ? Thirdly, whether there is sufficient evidence to 
justify the conclusion, that The George was subsequently lost by the 
ignorance or misconduct of her master ? 

The Trinity Masters having given their opinion that there was not a 
good look-out on board The Mellona; that if there had been, there was 
a possibility that the collision might have been avoided ; and that the 
subsequent loss of The George was not to be attributed to any want of 
skill on the part of her master. 


Dr. LusuineTon continued.—The conclusion to which I come in 
Jaw is, that the party proceeded against must be responsible for this da- 
mage, because there was blame in not keeping a better look-out. 1 word- 
ed the second proposition very carefully. 1 am of opinion, in point of 
law, that, if there has been previous negligence in not keeping a good 
look-out, then that party is responsible for all the consequences, which 
might, by possibility, have been prevented. If indeed a party is to blame, 
but by no possibility whatever could injurious consequences result from 
that culpability, then the court might not hold him responsible; but if 
the party is to blame in the manner in which I apprehend it is now satis- 
factorily established these parties were, I hold that he is liable for the 
consequences. On the third question I never entertained a doubt. I 
pronounce for the damage with costs. And I do hope and trust that the 
result of this investigation, both as regards the loss of property and life, 
and the penalty, if it may be so called, which will be inflicted on The 
Mellona, may operate, in some degree, to prevent that utter carelessness 
which the court every day perceives to exist in colliers travelling from 
the north to the south. These collisions are now of frequent occurrence, 
and those in charge of the lives and property on board those vessels must 
not forget that they have, in many respects, a dangerous navigation, and 
from the multitude of vessels that now occupy that part of the sea, the 
danger of collision is increased infinitely beyond what it was formerly. 


Tue SHannon.—lst December, 1847. 


SALVAGE—TENDER—COSTS. 


In a cause of salvage, slight services were admitted at the hearing, but no tender had been 
made, on the ground that the claim made upon by the owner before the action was brought, 
was founded upon a highly exaggerated statement of the value of the services rendered, and 
so large as to preclude all expectation of a reasonable tender being accepted: Held, that the 
salvors were entitled to their costs. 


Tue brig Shannon, on ‘the 23d February last, got upon a sand near 
the mouth of the river Tyne, and was assisted off by two steam-tugs. 
The value of the ship and cargo was 1600/. On the 24th, the salvors 
called upon the owner of the Shannon, and were told by him that he 
could not then say any thing with respect to their services, as the brig had 
gone to sea immediately on being got off the sand, and he had conse- 
quently no communication with the master. On the 25th, the solicitor 
for the salvors wrote to the owner demanding 2501. for the services ; and 
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in answer the owner said he would send and communicate with the 
master. Subsequently, the master having written from the Downs that 
the services were very trifling, on the 23d March the agent for the owner 
wrote to the salvors, stating that the ship would return to England in 
July, when they would have an opportunity of prosecuting their claim. 
The ship was accordingly arrested in July, and an action entered in 
500/. No tender was made. 
The circumstances are fully noticed in the judgment. 


Addams and Curties, for the salvors. 


Bayford and Deane, for the owner, admitted that the salvors were 
entitled to some reward, but submitted that, as the sum (250/.) claimed 
by the salvors was so large that no tender adequate to the real merits 
could have been made by the owner with any expectation of being ac- 
cepted, the salvors were not entitled to the whole of their costs. 


Dr. Lusuine‘ron.—I think it is much to be lamented in this case, that 
any controversy ever arose as to whether the present was a salvage ser- 
vice or not, because whatever may be the extent of merit, or whatever 
the degree of compensation which the court may think fit to award, 
according to all the rules, which are notorious, and well established in 
this court, this must be considered a salvage service ; for wherever there 
is a vessel at sea, which has got on a sand and been rescued, whether by 
a steamer or by the agency of any other vessel, from that position, be it 
more or less perilous, it is undoubtedly and unquestionably a salvage 
service. I am not satisfied by the argument of either of the counsel for 
the owner, why in this case a tender might not have been made ; because 
though it may be perfectly true that the original demand was very exorbi- 
tant, yet that is no reason why a tender might not be made proportioned to 
the merits of the case, according to the judgment of the owners them- 
selves ; and there is always this advantage in making a tender, provided 
it be fair and equitable, that then, according to the established rules of 
the court, costs are never given against the owners, and in some cases 
the owners would be entitled to costs against the salvors. But this being 
a case, as I must think now, of admitted salvage service, it necessarily 
follows that I must decree the costs, unless there be something in the 
peculiar circumstances or in the conduct of the cause, which would take 
off from the ordinary title of the salvors to their costs, when any thing 
is pronounced to be due to them. This brings me to consider the merits 
of the present case. Here is a vessel of 200 tons burthen, laden with 
coals, proceeding from Shields to Porto Rico. After having got out of 
the river Tyne, she, in consequence of waiting for three of her crew, who 
had not come on board, whilst beating about off the mouth of the river, 
missed stays, and came on the Trow Sand. The wind, it appears, was 
blowing on the sand; but the weather, in my judgment, could not be 
considered in any degrce boisterous, or such as to enhance the ordinary 
peril and difficulty which every vessel has to encounter when it becomes 
fixed on a sand. Inu these circumstances, the assistance I am about to 
State was accepted by the master of the Shannon ; and an objection has 
been taken which I must think has some foundation, that the original 
Statement of the salvors with regard to their boats having been occupied 
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in towing other vessels, is not supported by the evidence in the cause, 
I regret to think that such an assertion should have been made, when it 
turned out not to be altogether founded in fact. The original statement 
was in these words :—“ That the said steam vessels, being at such time 
respectively engaged to tow other vessels into the harbor of Shields, the 
said Edward Pearson and Thomas Wood, who were the masters of the 
steamers, observing the perilous situation of the said brig, immediately 
separated their said steam vessels from the ships which they were at such 
time respectively towing.” It is impossible to say that these words do 
not convey the notion that both these vessels were, at the time in ques- 
tion, not engaged to tow vessels, but actually towing them; and yet it 
is admitted in the reply that such was not the fact, but that one of them 
was only in treaty for towing aship. There may not be any great dif- 
ference in the essential bearing of the case, whether they were towing 
the vessels or engaged to tow them, but there is a very essential differ- 
ence in the fact itself; and this statement, which must have come from 
persons who knew the truth, ought to have been couched in words bring- 
ing the facts to the notice of the court in a shape much more entitled to 
credit and trustworthiness. So much for the commencement of this 
business. I will now advert to the affidavit of the master of the Shan- 
non, in order to see what is the story he gives of the acceptance of these 
services. I regret to say, that if I have had cause to blame the salvors 
in the commencement of the case, I have at least equal occasion to find 
fault with the affidavit of the master. Having stated the preliminary 
circumstances of the case, and the time the vessel came on shore, he says, 
“ There being a steam-tug, which this deponent believes to have been the 
Tiger, close to the brig, waiting for vessels coming into the harbor, the 
deponent hailed her to take his warp, and give hima pull. That one of 
the crew of the Shannon threw on board a small warp, but which from 
being rotten and unfit for the purpose, broke on the steamer beginning 
to tug.” ‘This is the way he represents the case as having occurred at 
the time. In the act on petition, it is stated that the warp in question 
was broken by reason of its being rotten and too small for the purpose. 
I want to know in what way this can be represented as being, in the 
slightest degree, a circumstance which operates against the salvors them- 
selves ; because, this was the warp which was put on board the steamer ; 
and, consequently, whether the rope was fit for the purpose or not, the 
master of the Shannon himself, by whose order the rope was used, is 
responsible, and not the salvors. The affidavit then goes on to state, 
“The steamer then came up, and her warp was put on board the brig ; 
that, as soon as she was made fast, another steam-tug, the name of which 
was unknown to the deponent, which was also lying by at the mouth 
of the harbor, came up, and without being hailed by the master of the 
brig, or being requested by any one so to do, put her warp also on board, 
and both steamers were directly set in motion.” What is the idea in- 
tended to be conveyed? First, the vessel was not hailed ; secondly, she 
put her warp on board. Then, one would suppose, that this was in the 
nature of a service forced on the vessel when she was on the sand, it 
being clearly an endeavor, though the fact is kept back, to give what 
really, under the circumstances, is impossible, to men of common sense, 
an appearance of this being a forced service on the part of the steamer ; 
when, of course, the very warp itself, which the steamer put on board, 
must have been fastened on board by the directions and orders of the 


; 
| 








i 


ST gy 





ee 





THE NEW-YORK LEGAL OBSERVER. 143 
1n Admiralty —The Shannon. 








master of the brig. Although he did not hail her, yet he accepted her 
services by his own act and deed, and by the acts and deeds of those 
under his authority. This is not giving that kind of statement which 
the court likes to see. I will not say it was intended to deceive the 
court, but it is not giving a fair representation of the facts as they took 
place. If the facts had been stated clearly, they would have been these: 
that he hailed the Tiger, that he ordered his own warp to be put on 
board, that that was not sufficient, and the Tiger then sends her own 
warp; that the other steamer then came up, that her services were ac- 
cepted, and her warp put on board and made fast. There is a tendency 
through the whole case to give an undue complexion, as if the services 
were forced upon the master, instead of being voluntarily accepted. The 
steamers then are set in motion, and the Shannon is got off. So far the 
services are effectually rendered. Still there are other matters which 
must be looked at with reference to the value of these services. The 
master, in his affidavit states, that these services were not necessary ; 
his words are: “ Had her anchor (the Shannon’s) been let go, she would 
have been entirely afloat, without any assistance, in half an hour, and 
there would have been water enough for her to clear the sands. She was 
not lying in the way of vessels coming into the harbor, and as it was 
perfectly clear, though getting dark, she would have incurred no danger 
by remaining for that tide.” The meaning of this is, that the services 
of the steamers were not necessary at all ; that the vessel was in no risk ; 
that he might have dropped anchor, and got off in half an honr. Then 
why did he accept theassistance? It is not to be argued that a master, 
having such perfect facility of dropping an anchor and getting his own 
vessel off the sand, within the space of half an hour, without any assis- 
tance, is so economical of the labor of his crew, that he accepts the ser- 
vices of two steamers to get her off in a quarter of an hour, or, accord- 
ing to some of the statements in the case, in a much longer period of 
time. It appears to me, if the facts were as they are represented by the 
master, that he had no business to have accepted any assistance at all. 
Without entering into the question of the height of the sea, or minute 
points, I must look at the general aspect of the case. The wind was 
blowing on, not off, the sand; and, at that season of the year, in the 
month of February, it never can be said, with a semblance of truth, that 
a vessel, though in no immediate danger, is not subject to risk, if at 
nightfall she be on the sands, and the weather is becoming more violent. 
Therefore, admitting the risk was slight, I do not think it can be main- 
tained, that any vessel thus situated is entirely free from a chance of 
peril, though there may not be immediate dangeé?. As to the length of 
time occupied, it is a matter of perfect indifference in this case, because 
it is not a question whether the salvors are to be remunerated for the 
length of time their services took; but, as steam-power was employed, 
the question is, what reward these persons ought to have for the em- 
ployment of that power. With respect to the state of the wind and 
weather, there is the usual extreme contradiction ; anc, ia the present 
case, I may pass over the consideration of them, except for this purpose ; 
I admit there was not such wind or weather as to prevent vessels -goirg 
out, if they thought proper, to render assistance to this ship, if she was 
in a state of distress. But then, on the other hand, it cannot be denied, 
that the very fact of others going out to render assistance, proves that 











144 THE NEW-YORK LEGAL OBSERVER. 


Review. 








some assistance was likely to be wanted, and that the Shannon was not 
in the condition represented on the part of herowners. I have no hesi- 
tation in saying, that I must proportion the reward which I am about to 
give to these two vessels, first, with regard to their possessing steam 
power, a circumstance which the court never forgets, because steam 
power is more efficacious, and secondly, it is always more expensive to 
those who render the services, as you must take into consideration 
through what means that power is created. In the present case the 
steam-vessels are of no great value, such as we have seen in other in- 
stances, being worth about 8007. The sum I shall allot will, I doubt 
not, be conceived by the salvors to be too little ; by the owners, too much. 
I shall give 80/. But with regard to costs, I have no hesitation in giving 
them to the salvors. If I am told there is a good reason for a contrary 
course, that there are conflicting affidavits, that is a reason that will ope- 
rate with almost equal force in every single case that comes before the 
court. The court has never, that I am aware of, deprived salvors of 
costs, because some circumstances are stated with too much exaggera- 
tion, and some circumstances are not satisfactorily proved, or, on the 
contrary, disapproved. ‘The cases in which the court has denied costs 
to salvors are where there has been adeliberate attempt, evidently foun- 
ded on grounds utterly and altogether without a shadow of truth, to de- 
ceive the court, and the court has been of opinion that no services were 
rendered , I, therefore, give the salvors 80/. and their costs. 
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Reports of Cases Argued and Determined in the Court of Chancery of the State of New York. 
By Oliver L. Barbour, Counsellor at law, Vol. 1. New-York : Banks, Gould & Co., 144 
Nassau Street. Albany : Gould, Banks & Gould, 104 State street, 1847. 


Turis is the first volume of a new series of reports in the time of Chan- 
cellor Walworth, and we can with great propriety congratulate our pro- 
fessional brethren, that the reporting these decisions has fallen into the 
hands of a gentleman eminently qualified for the task. 

We have devoted some time to a perusal of the cases reported, and can 
speak of them in terms of high commendation. 

The cases have evidently been selected and prepared with great dis- 
crimination and care. We would direct the attention of some of our 
young lawyers (judges in embryo) to the case of Green v. Hicks, p. 
309, by which they may learn how essentially necessary it is when at- 
tending an examination under a creditor’s bill, to know how far they 
are justified, under the usual order of reference to appoint a receiver, to 
examine a defendant, for the purpose of ascertaining whether he has made 
hn assignment of his property prior to the commencement of 
the suit. 
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- NOTICE TO CORRESPONDENTS. 


art article on Legal Education will not suit us, “ Solicitor.” We'shall 
be glad tc publish the case. Indeed any well authenticated case, of im- 
portance, from any part of the United States, will be acceptable to us. 
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